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Preceding  each  volume  of  these  bound  pamphlets 
is  an  Index  of  the  Opinions  in  that  volume.  At  the 
end  of  the  Sixth  Volume  will  be  found  a  full  Index 
of  the  subjects  considered  in  the  six  volumes. 
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AH  ROW  v.  NUNAN,  (THE  QUEUE  ORDINANCE  CASE, 

5  Sawyer's  C.  C.  Rep.  552.) 

The  invalidity  of  the  Queue  Ordinance  of  the  city  and 
county  of  San  Francisco ;  and  misapprehensions  respect- 
ing the  decision  corrected  by  one  of  the  counsel  in  the 
case 15 

AH  LUNG,  ON  HABEAS  CORPUS,  (9  Sawyer's  C.  C. 

Rep.  306.) 

The  case  of  the  Chinese  laborer  from  Hong-Kong. 
Whether  a  treaty  has  been  violated  by  the  legislation  of 
Congress  so  as  to  be  the  proper  occasion  of  complaint 
by  a  foreign  government,  not  a  judicial  question 18 

BAKER  v.  BAKER,  (13  California  Rep.  87.) 

Marriage  by  our  law  a  civil  contract,  and  may  be  avoided 
for  material  and  substantive  fraud  in  its  procurement. 
Antenuptial  pregnancy  by  a  stranger  a  fraud  going  to 
the  very  substance  of  the  contract 12 

BLANDING  v.  BURR,  (13  California  Rep.  343.) 

The  powers  of  a  municipal  corporation  may  be  increased, 
restricted,  or  repealed  by  the  legislature  at  will,  saving 
only  vested  rights.  Laws  may  be  absolute,  dependent 
upon  no  contingency,  or  they  may  be  subject  to  such 
conditions  as  the  legislature  may  impose,  and  they  may 
be  made  to  take  effect  only  upon  the  happening  of 
events  which  are  future  and  uncertain;  and  among 
others,  the  voluntary  act  of  the  parties  upon  whom  they 
are'designed  to  operate.  A  m  unicipal  corporation  may  be 
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authorized  to  pay  claims  invalid  in  law,  but  equitable 
and  just  in  themselves 8 

BOYD  v.  STATE  OF  NEBRASKA,  (143  U.  S.  135.) 
The  courts  of  the  United  States  without  jurisdiction  to  de- 
termine a  disputed  question  as  to  the  governorship  of  a 
State 14 

BRADLEY  v.  FISHER,  (13  Wall.  335.) 

Judges  of  courts  of  record  of  superior  or  general  jurisdic- 
tion not  liable  to  a  civil  action  for  their  judicial  acts, 
even  when  such  acts  are  in  excess  of  their  jurisdiction 
and  are  alleged  to  have  been  done  maliciously  or  cor- 
ruptly— a  distinction  as  to  their  liability  made  between 
acts  done  by  them  in  excess  of  their  jurisdiction  and 
acts  done  by  them  in  the  clear  absence  of  all  jurisdic- 
tion over  the  subject-matter  25 

CITY   OF   SAN   FRANCISCO  v.   UNITED  STATES, 

(THE  PUEBLO  CASE,  4  Sawyer's  C.  C.  Rep.  553.) 
The  existence  of  a  pueblo  of  some  kind,  having  an  ayunta- 
miento,  composed  of  alcaldes,  regidores,  and  other  muni- 
cipal officers,  at  the  site  of  the  present  city  of  San  Fran- 
cisco as  early  as  1834,  and  until  and  subsequent  to  the 
cession  of  the  country  to  the  United  States,  stated.  The 
rights  of  the  pueblo  to  certain  municipal  lands  within 
its  limits  under  the  Mexican  law,  and  the  character  of 
its  title  and  the  succession  of  the  city  of  San  Francisco 
to  its  interests 1 

KX  PARTE  JACKSON,  (96  U.  S.  727.) 
The  power  vested  in  Congress  to  establish  "post  offices  and 
post  roads"  embraces  the  regulation  of  the  entire  postal 
system  of  the  country.  Under  it,  Congress  may  desig- 
nate what  shall  be  carried  in  the  mail  and  what  excluded. 
In  the  enforcement  of  regulations  excluding  matter  from 
the  mail,  a  distinction  to  be  made  between  what  is  in- 
tended to  be  kept  free  from  inspection,  such  as  letters, 
and  sealed  packages  subject  to  letter  postage,  and  what 
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is  open  to  inspection,  such  as  newspapers,  magazines, 
pamphlets,  and  other  printed  matter,  purposely  left  in 
a  condition  to  be  examined 21 

EX  PARTE  ROBINSON,  (19  Wall.  505.) 

The  power  to  disbar  attorneys,  possessed  by  courts  which 
have  authority  to  admit  them  to  practice,  can  only  be 
exercised  when  there  has  been  such  conduct  on  the  part 
of  the  parties  complained  of  as  shows  them  to  be  unfit 
to  be  members  of  the  profession.  Before  a  judgment 
disbarring  an  attorney  can  be  rendered,  he  should  have 
notice  of  the  grounds  of  the  complaint  made  against 
him  and  ample  opportunity  of  explanation  and  defence.  23 

GRISAR  v.  McDOWELL,  (6  Wall.  363.) 
The  title  to  lands  within  the  limits  of  pueblos  or  towns  in 
California,  held  for  their  benefit  and  the  benefit  of  their 
inhabitants,  as  recognized  by  the  laws  of  Mexico,  con- 
sidered. Until  the  lands  designated  were  definitely  as- 
signed by  officers  of  the  government,  the  right  of  the 
pueblo  an  imperfect  one,  requiring  recognition  and  con- 
firmation by  the  tribunals  of  the  United  States  before 
it  became  an  indefeasible  estate 2 

HARDY  v.  HARBIN,  (4  Sawyer's  C.  C.  Itep.  536.) 

Whenever  property  is  acquired  by  fraud,  or  under  such 
circumstances  as  to  render  it  inequitable  for  the  holder 
of  the  legal  title  to  retain  it,  a  court  of  equity  will  con- 
vert him  into  a  trustee  of  the  true  owner.  Effect  of  the 
confirmation  of  a  Mexican  land  grant  by  the  tribunals 
of  the  United  States,  considered.  What  a  patent  upon 
a  confirmed  Mexican  grant  establishes 6 

INDIANA  v.  KENTUCKY,  (136  U.  S.  479.) 

The  dominion  and  jurisdiction  of  a  State,  bounded  by  a 
river,  continuing  as  they  existed  when  it  was  admitted 
into  the  Union,  unaffected  by  the  action  of  the  forces  of 
nature  upon  the  course  of  the  river.  Long  acquiescence 
by  one  State  in  the  possession  of  territory  of  another 
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State  and  in  the  exercise  of  sovereignty  and  dominion 
over  it  conclusive  of  the  title  and  rightful  authority  of 
the  latter  State...  22 


KNIGHT    r.    UNITED    STATES    LAND    ASSOCIA- 
TION, (142  U.  S.  161.) 

The  power  to  make  and  correct  surveys  of  the  public  lands 
belonging  exclusively  to  the  political  deparatnient  of 
tlie  government,  its  action  is  unassailable  in  the  courts, 
except  by  a  direct  proceeding.  In  matters  relating  to 
the  sale  and  disposition  of  the  public  domain,  the  survey- 
ing of  private  land  claims  and  the  issuing  of  patents 
thereon,  and  the  administration  of  the  trusts  devolving 
on  the  government,  by  reason  of  the  laws  of  Congress, 
or  under  treaty  stipulations  respecting  the  public  do- 
main, the  Secretary  of  the  Interior  is  the  supervising  agent 
of  the  government  to  do  justice  to  all  claimants,  and 
preserve  the  rights  of  the  people  of  the  United  States...  4 

LOOK   TIN  SING,  ON  HABEAS  CORPUS,  (10  Saw- 
yer's C.  C.  Rep.  353.) 

The  citizenship  of  a  person  born  in  the  United  States  of 
Chinese  parents,  considered 19 

MONTGOMERY  v.  BEVANS,  (1  Sawyer's  C.  C.  Rep.  653.) 
Grants  by  alcaldes  of  the  pueblo  of  San  Francisco,  consid- 
ered. The  power  of  alcaldes  to  revoke  a  grant  once 
made,  denied.  The  presumption  of  death  of  a  party 
who  has  been  absent  without  being  heard  from  for  the 
period  of  seven  years,  declared 5 

NORRIS  v.  HARRIS,  (15  California  Rep.  226.) 

In  the  absence  of  proof  to  the  contrary,  the  common  law 
presumed  to  exist  in  those  States  of  the  Union  which 
were  originally  colonies  of  England,  or  were  carved  out 
of  such  colonies.  The  same  presumption  prevailing  as  to 
the  existence  of  the  common  law  in  those  States  which 
were  established  in  territory  acquired  since  the  Rev- 
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olutioii,  where  such  territory  was  not,  at  the  time  of  its 
acquisition,  occupied  by  an  organized  and  civilized  com- 
munity ;  the  population,  upon  the  establishment  of  gov- 
ernment, being  formed  by  emigration  from  the  original 
States.  No  such  presumption  prevailing  as  to  the  law 
of  the  States  of  Florida,  Louisiana,  and  Texas,  in  which 
States,  at  the  time  of  their  accession  to  this  country,  or- 
ganized governments  existed,  the  laws  of  which  remained 
in  force  until  they  were  abrogated  by  proper  authority, 
and  new  laws  were  promulgated 7 

O'NEIL  v.  VERMONT,  (144  U.  S.  323.) 

Protection  of  parties  engaged  in  interstate  commerce  from 
arrest  and  punishment  under  State  laws  for  sale  of  arti- 
cles imported.  Cruel  and  unusual  punishments  by  the 
States  forbidden  by  the  Fourteenth  Amendment.  And 
editorial  comments  of  the  American  Law  Register  and 
Revieiv  of  Philadelphia  upon  the  decision 13 

PENNOYER  v.  NEFF,  (95  U.  S.  714.) 

The  invalidity  of  a  personal  judgment  rendered  without 
service  of  process  upon,  or  the  appearance  of,  the  de- 
fendant. No  title  to  property  passes  by  a  sale  under  an 
execution  issued  upon  such  a  judgment.  When  the  State 
has  within  her  territory  property  of  a  non-resident,  it 
may,  upon  certain  proceedings  being  taken,  hold  and 
appropriate  it  to  satisfy  the  claims  of  her  citizens  against 
him  ;  and  her  tribunals  may  inquire  into  Jiis  obligations 
to  the  extent  necessary  to  control  the  disposition  of  that 
property.  If  he  has  no  property  in  the  State,  there  is 
nothing  upon  which  her  tribunals  can  adjudicate.  Sub- 
stituted service,  by  publication  or  in  any  other  author- 
ized form,  is  sufficient  to  inform  a  non-resident  of  the 
object  of  proceedings  taken,  where  property  is  once 
brought  under  the  control  of  the  court  by  seizure  in  an 
authorized  form  or  some  equivalent  act ;  but  where  suit 
is  brought  to  determine  his  personal  rights  and  obliga- 
tions, that  is,  where  it  is  merely  in  personam,  such  serv- 
ice upon  him  is  ineffectual  for  any  purpose 26 
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RANDALL  v.  BRIGHAM,  (7  Wall.  523.) 

All  judicial  officers  are  exempt  from  liability  in  a  civil 
action  for  their  judicial  acts  done  \vithiii  their  jurisdic- 
tion, and  judges  of  superior  or  general  authority  are  ex- 
empt from  such  liability  even  when  their  judicial  acts 
are  in  excess  of  their  jurisdiction,  unless,  perhaps,  when 
done  maliciously  or  corruptly.  The  qualification  ex- 
pressed in  these  concluding  words  denied  in  the  subse- 
quent case  of  Bradley  v.  Fisher,  (13  Wall.  335,)  above, 
the  distinction  being  there  drawn  between  "excess  of 
jurisdiction  "  and  the  "  absence  of  all  jurisdiction  " 24 

THE  CHINESE   EXCLUSION   CASE.     (CHAE  CHAN 

PING  v.  THE  UNITED  STATES,  130  U.  S.  581.) 
The  power  of  Congress  to  abrogate  a  treaty  between  the 
United  States  and  a  foreign  nation  and  to  exclude  iiu- 
naturali/ed  aliens  from  the  country,  asserted 20 

THE  CHINESE  PROBLEM,  A  POSSIBLE  SOLUTION. 

Views  of  Justice  Field.  From  the  San  Francisco  Argo- 
naut, of  August  9,  1879 17 

THE  CHINESE  QUESTION. 

Views  of  Justice  Field,  of  U.  S.  Supreme  Court,  in  a  letter 
to  General  Miller 16 

TRIPP  v.  SPRING,  (5  Sawyer's  C.  C.  Rep.  209.) 

The  general  doctrine  that  the  State  of  California  holds 
the  title  to  soils  under  tide  waters  within  her  limits — 
admitted;  but  such  title  only  devolving  on  her  where  it 
had  not  been  previously  granted  to  other  parties  by  the 
sovereignty  from  which  the  United  States  acquired  the 
country,  or  been  subjected  to  trusts  which  required  its 
disposition  in  some  other  way.  The  boundary  line  of 
the  tract  confirmed  to  the  pueblo  of  San  Francisco  that 
of  ordinary  high-water  mark,  as  it  existed  on  the  7th 
of  July,  1846,  which  crossed  the  mouths  of  all  creeks 
running  into  the  bay 3 
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UNITED  STATES   v.    GREATHOUSE    &    OTHERS, 

(4  Sawyer's  C.  C.  Rep.  457.) 

Treason  defined  by  the  Constitution.  Meaning  of  the  term 
"enemies"  in  the  constitutional  clause  defining  treason. 
Meaning  of  the  terms  "levying  war"  and  "giving  aid 
and  comfort  to  the  enemy "  considered  and  explained. 
Charge  to  the  jury  of  U.  S.  Circuit  Court  for  the  North- 
ern District  of  California 9 

UNITED  STATES  v.  KNOWLES,  (4  Sawyer's  C.  C.  Rep. 

517.) 

Where  the  death  of  a  human  being  is  the  direct  and  imme- 
diate result  of  the  omission  of  a  party  to  perform  a  plain 
duty  imposed  upon  him  by  law  or  contract,  such  party 
is  guilty  of  a  felonious  homicide.  Charge  to  the  jury  of 
the  U.  S.  Circuit  Court  for  the  Northern  District  of 
California 11 

UNITED  STATES  v.  SMILEY,  (6  Sawyer's  C.  C.  Rep. 

640.) 

The  criminal  jurisdiction  of  the  United  States  in  some 
instances  extends  to  their  citizens  beyond  their  terri- 
tory— as,  for  instance,  for  violation  of  treaty  stipula- 
tions by  them  abroad ;  for  offences  committed  in  foreign 
countries  where  jurisdiction  is  by  treaty  conceded  for 
that  purpose,  as  in  some  cases  in  China  and  in  the  Bar- 
bary  States ;  for  offences  committed  on  deserted  islands 
or  on  uninhabited  coasts  by  officers  and  seamen  of  ves- 
sels sailing  tinder  their  flag;  and  for  dereliction  of  duty 
by  their  ministers,  consuls,  and  representatives  abroad. 
Except  in  cases  like  these,  the  criminal  jurisdiction  of 
the  United  States  limited  to  their  own  territory,  actual 
or  constructive.  Their  actual  territory,  co-existent  with 
their  possessions,  including  a  marine  league  from  their 
shores  on  the  sea ;  their  constructive  territory  embrac- 
ing vessels  sailing  under  their  flag 10 


THE   PUEBLO   CASE. 


The  existence  of  a  pueblo  of  some  kind,  having  an  ayuntamiento,  com- 
posed of  alcaldes,  regidores,  and  other  municipal  officers,  existed  at 
the  site  of  the  present  city  of  San  Francisco  as  early  as  1834,  and 
continued  in  existence  until  and  subsequent  to  the  cession  of  the 
country  to  the  United  States,  stated.  The  rights  of  a  pueblo  to  cer- 
tain municipal  lands  within  its  limits  under  the  Mexican  law.  The 
character  of  that  title  and  the  succession  of  San  Francisco  to  the 
interests  therein  of  the  former  pueblo. 


U.  S.  Circuit  Court  for  the  Northern  District 

IN 

CITY  OF  SAN  FRANCISCO  vs,  UNITED  STATES, 

DELIVERED   BY 

]MR.  JUSTICE    KIKLD, 

OF  U.  S.  SUPREME  COURT, 

October  31,  1864,  and  May  18,  1865* 


1.  In  the  San  Francisco  pueblo  case,  both  the  United  States  and  the  city 

having  appealed  from  the  decree  of  the  land  commission  confirming 
the  claim  of  the  city,  and  the  United  States  having  subsequently 
withdrawn  and  dismissed  their  appeal :  Held,  that  such  dismissal 
of  the  appeal  on  the  part  of  the  United  States  may  be  regarded 
as  an  assent  by  the  government  to  the  main  facts  upon  which  the 
claim  of  the  city  rests,  namely,  the  existence  of  an  organized  pueblo 
at  the  site  of  the  present  city  upon  the  acquisition  of  the  country 
on  July  7,  1846;  the  possession  of  such  pueblo  of  proprietary  rights 
in  certain  lands,  and  the  succession  to  such  proprietary  rights  by  the 
city. 

2.  A  pueblo  of  some  kind,  having  an  ayuntamiento,  composed  of  alcaldes, 

regidores,  and  other  municipal  officers,  existed  at  the  site  of  the 

*  Reported  in  4  Sawyer,  553. 


preseiit  city  of  San  Francisco  as  early  as  1834,  and  continued  in  ex- 
istence until  and  subsequent  to  the  cession  of  the  country  to  the 
United  States. 

3.  By  the  laws  of  Mexico  in  force  at  the  date  of  the  conquest,  a  pueblo 

or  town,  when  once  established  and  officially  recognized,  became  en- 
titled, for  its  own  use  and  the  use  of  its  inhabitants,  to  four  square 
leagues  of  land.  • 

4.  Though  in  some  instances  under  the  Mexican  laws  an  officer  was  ap- 

pointed to  mark  off  boundaries  of  the  four  square  leagues  to  which 
new  pueblos  were  entitled,  and  to  designate  the  uses  to  which  par- 
ticular tracts  should  be  applied,  yet  the  right  of  the  pueblos  and 
their  inhabitants  to  the  use  and  enjoyment  of  the  lands  was  not 
made  dependent  upon  such  measurement  and  designation. 

5.  The  government  retained  the  right  to  control  the  use  and  disposition 

of  pueblo  lands,  and  to  appropriate  them  to  public  uses  until,  by 
action  of  the  city  authorities,  they  were  vested  in  private  proprietor- 
ship. '  . 

6.  The  lands  assigned  to  pueblos,  whether  by  general  law  regulating 

their  limits  to  four  square  leagues  or  by  special  designation  of 
boundaries,  were  not  given  to  them  in  absolute  property  with  full 
right  of  disposition  and  alienation;  but  to  be  held  by  them  in  trust 
for  the  benefit  of  the  entire  community,  with  such  powers  of  use, 
disposition,  and  alienation  as  had  been  already  or  might  afterward 
be  conferred  upon  them  or  their  officers  for  the  due  execution  of  the 
trust. 

This  case,  involving  the  title  of  the  city  of  San  Fran- 
cisco to  the  pueblo  lands,  was  originally  commenced  by 
the  filing  of  a  petition  by  the  city  before  the  board  of 
land  commissioners  on  July  2,  1852.  The  petition  set 
forth  a  claim  made  by  the  city  to  so  much  of  the  northern 
portion  of  the  peninsula  of  San  Francisco  as  would  con- 
tain an  area  of  four  square  leagues,  upon  the  ground  that 
upon  the  acquisition  of  the  country,  July  7, 1846,  the  then 
pueblo,  now  city  of  San  Francisco,  was  a  town  having  a 
population  of  about  one  thousand  inhabitants,  and  that 
under  and  by  virtue  of  the  laws  of  Mexico  it  was  entitled, 
as  such  pueblo,  to  this  quantity  of  land. 

There  was  much  testimony  taken  and  a  number  of  able 
counsel  engaged,  and,  after  a  very  thorough  presentation 
of  the  case,  the  land  commissioners,  on  December  21, 1854, 


filed  its  decree  confirming  to  the  city  all  the  land  south 
of  the  fort  and  casamata  at  Fort  Point,  and  north  of  a  line 
running  from  the  southern  part  of  Rincon  Point  through 
Lone  Mountain  to  Point  Lobos,  and  known  as  the  "  Vallejo 
line."  The  decree  did  not  contain  any  exceptions  or 
reservations,  and  did  not  refer  to  the  character  or  nature 
of  the  title  held  by  the  city ;  but  was  in  terms  merely  a 
confirmation  of  the  claim  made  by  the  city,  within  the 
limits  mentioned,  particularly  describing  them. 

In  rendering  their  decision,  Commissioners  Thompson 
and  Farwell  concurred  in  the  prevailing  opinion,  and 
Commissioner  Felch  filed  a  dissenting  one.  The  former 
discussed  at  great  length  the  Spanish  and  Mexican  laws 
in  reference  to  pueblos,  the  various  documents  and  evi- 
dence presented  in  the  case,  and,  among  others,  the  so- 
called  Zamorano  document. 

This  paper,  since  ascertained  and  admitted  to  be  spuri- 
ous, purported  to  be  a  copy  of  a  letter  from  Governor 
Figueroa  to  General  Vallejo,  dated  Monterey,  November 
4,  1834,  containing  an  approval  by  the  government  of  a 
plan  therein  referred  to  as  having  been  presented  by  Gen- 
eral Vallejo  in  reference  to  the  pueblo  of  San  Francisco, 
adopting  the  Vallejo  line,  which  had  been  marked  out 
by  him,  as  the  boundary,  and  providing  for  the  installa- 
tion of  the  first  ayuntamiento,  or  town  council,  there. 
It  was  called  the  Zamorano  document  from  the  fact  that 
it  purported  to  be  attested  as  a  true  copy  by  Zamorano, 
formerly  secretary  of  the  territorial  government  of  Cali- 
fornia. Besides  the  Zamorano  document,  there  was  sev- 
eral other  documents  introduced  and  discussed,  as  to  the 
genuineness  of  which  no  question  has  been  made,  show- 
ing or  tending  to  show  the  existence  of  an  ayuntamiento 
either  at  the  presidio  of  San  Francisco  or  at  the  Mission 
Dolores  as  early  as  1834  or  1835.  Upon  this  branch  of 
the  subject,  and  for  the  purpose  of  exhibiting  the  general 
character  and  style  of  reasoning  of  the  prevailing  opinion, 
the  following  extract  therefrom  may  begiyen: 


"  It  is  probable,  from  the  testimony,  that  when  the 
pueblo  was  first  organized  the  site  of  the  village  or  town 
proper  was  intended  to  be  at  the  Presidio ;  but  subse- 
quently, from  the  superior  advantages  of  the  anchorage 
at  the  place  called  Yerba  Buena,  that  point  was  selected 
as  the  most  eligible  for  that  purpose.  It  appears  from 
the  deposition  of  William  A.  Kichardson,  and  the  com- 
munication of  Governor  Castro,  annexed  thereto,  that  in 
the  autumn  of  1835  Richardson  was  employed  to  lay  off 
and  make  a  plan  of  a  town  at  that  point,  which  plan  was 
communicated  to  the  governor  and  approved  by  him. 
About  the  same  time  the  resolution  of  the  deputation  was 
passed,  authorizing  the  ayuntamiento  to  grant  building 
lots  at  that  place,  which  was  communicated  to  the  muni- 
cipal authorities  in  the  order  of  Governor  Castro  of  the 
twenty-sixth  of  October,  1835,  and  dated  just  six  days 
after  the  communication  to  Richardson  approving  the 
plan  of  the  town  as  submitted  by  him.  There  is  an 
evident  attempt  in  the  testimony  of  Richardson  to  make 
it  appear  that  the  municipal  organization  here  referred 
to  was  for  a  pueblo  at  the  Mission  Dolores  or  San  Fran- 
cisco de  Asis,  as  it  was  differently  called.  But  this  is  so 
palpably  contradicted  by  the  other  evidence  in  the  case, 
both  documentary  and  oral,  and  so  inconsistent  with  the 
other  parts  of  his  own  testimony,  as  to  entitle  it  to  no 
weight  whatever. 

"  It  is  objected  further  that,  even  admitting  these  pro- 
ceedings to  be  sufficient  for  the  establishment  of  a  pueblo, 
so  far  as  the  territorial  authorities  were  concerned,  that 
in  order  to  give  them  effect  and  validity  under  the  law 
which  authorized  them  the  approval  of  the  supreme  gov- 
ernment was  necessary.  This  is  unquestionably  true, 
and  we  accordingly  find  that  the  resolutions  of  the  terri- 
torial deputation  directed  that  they  should  be  communi- 
cated to  the  government  at  Mexico  for  that  purpose. 
There  is  no  evidence  in  the  case  that  such  approval  ever 


was  had ;  but  the  resolutions  to  that  effect  were  doubtless 
sent  to  the  government  by  Governor  Figueroa,  as  we  can 
scarcely  imagine  that  one  who  was  so  punctual  and  ex- 
act in  the  discharge  of  all  his  official  duties  would  have 
neglected  it  in  this  instance.  The  existence  of  the  pueblo 
appears  to  have  been  uniformly  recognized  by  the  public 
authorities  from  that  time,  and  its  civil  officers  continued 
in  the  exercise  of  their  functions  without  any  question  as 
to  their  authority  or  the  legality  of  their  acts  up  to  the 
change  of  government,  a  period  of  nearly  twelve  years. 
Such  approval,  therefore,  according  to  well  recognized 
legal  principles,  would  be  presumed." 

The  conclusions  arrived  at  by  Commissioners  Thomp- 
son and  Farwell  were  stated  by  them  at  the  close  of  their 
opinion,  in  the  following  language: 

"  First.  That  a  pueblo  or  town  was  established  under 
the  authority  of  the  Mexican  government,  in  California, 
on  the  site  of  the  present  city  of  San  Francisco,  and  em- 
bracing the  greater  portion  of  the  present  corporate  limits 
of  said  city. 

"Second.  That  the  town  so  established  continued  and 
was  in  existence  as  a  municipal  corporation  on  the  seventh 
day  of  July,  1846. 

"Third.  That  at  or  about  the  time  of  its  establishment 
certain  lands  were  assigned  and  laid  off  in  accordance  with 
the  laws,  usages,  and  customs  of  the  Mexican  nation,  for 
the  use  of  the  town  and  its  inhabitants,  and  the  bound- 
aries of  said  lands  determined  and  fixed  by  the  proper 
officers  appointed  for  that  purpose  by  the  territorial  gov- 
ernment. 

"  Fourth.  That  the  boundaries  so  established  are  those 
described  in  the  communication  from  Governor  Figueroa 
to  M.  G.  Vallejo,  dated  November  4, 1834,  a  copy  of  which 
is  filed  in  the  case,  marked  Exhibit  No.  18,  to  the  deposi- 
tion of  said  Vallejo. 

"These   conclusions   bring   the   case,  in    our   opinion, 
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clearly  within  the  operation  of  the  presumption  raised  in 
favor  of  a  grant  to  the  town  by  the  fourteenth  section  of 
the  act  of  the  third  of  March,  1851,  and  entitled  the  peti- 
tioner to  a  confirmation  of  the  land  contained  within  the 
boundaries  described  in  the  document  above  mentioned." 

Commissioner  Felch,  in  his  dissenting  opinion,  held 
that  the  testimony  failed  to  establish  the  foregoing  con- 
clusions arrived  at  by  his  associates,  and  presented  a  num- 
ber of  reasons  tending  to  show,  as  he  claimed,  that  there 
had  not  been  established  any  municipal  organization  of 
a  town  within  the  limits  described  in  the  decree  of  con- 
firmation. But  at  the  same  time  he  held  that  the  city 
was  entitled  to  the  presumption  of  a  grant  in  her  favor, 
under  the  fourteenth  section  of  the  act  of  March  3,  1851. 
His  language,  forming  the  close  of  his  opinion,  was  as 
follows : 

"  Proof  is  given  of  the  existence  of  a  small  town  known 
as  Yerba  Buena,  on  the  site  of  the  present  city,  on  the 
seventh  of  July,  1846;  this  was  requisite  under  the  law 
to  entitle  the  present  corporation  to  a  presumption  of  a 
grant;  but  this  being  proved,  the  presumption  extends  to 
the  lots  as  they  existed  at  the  time  of  the  passage  of  the 
act  [of  1851]  and  was  not  confined  to  the  limits  of  the 
original  Mexican  town.  It  was  the  American  city,  as  it 
existed  in  1851,  which  Congress  had  in  its  eye,  and  not 
the  little  germ  from  which  it  sprung,  when  it  provided 
for  making  its  corporation  the  depository  of  the  titles  to 
these  lands,  and  this  design  of  quieting  the  titles  by  the 
presumption  of  a  grant  to  the  city  would  fail  .to  be  se- 
cured, and  the  manifest  object  of  the  law  be  defeated,  if 
all  the  lots  within  its  chartered  limits,  at  the  time  the  act 
was  passed,  were  not  embraced  in  the  decree  of  confirma- 
tion. Beyond  these  limits  the  petitioners  have  estab- 
lished no  rights.  The  decree,  therefore,  should,  in  my 
judgment,  be  entered  in  favor  of  the  city  for  the  lots 
within  the  corporation  limits,  as  described  and  estab- 
lished in  the  charter  of  1850,  and  no  more." 


The  decree  of  the  land  commission,  which  followed  the 
prevailing  opinion,  was  filed,  as  before  stated,  on  Decem- 
ber 21,  1854.  Both  parties  were  apparently  dissatisfied; 
the  city,  because  the  entire  claim  had  not  been  allowed, 
and  the  United  States,  because  so  much  of.it  was  allowed ; 
and  both  gave  notice  of  intention  to  prosecute  an  appeal 
to  the  United  States  District  Court,  and  to  that  court  the 
case  was  taken.  Afterwards,  in  1857,  the  appeal  on  the 
part  of  the  United  States  was  voluntarily  withdrawn  by 
direction  of  the  Attorney -General,  and,  in  accordance  with 
a  stipulation  filed  by  the  United  States  district  attorney, 
the  appeal  was  dismissed  by  the  court,  and  an  order 
entered  giving  the  city  leave  to  proceed  upon  the  decree 
of  the  land  commission,  as  upon  a  final  decree.  The 
city,  however,  declined  to  accept  the  proffered  leave;  but, 
on  the  contrary,  insisted  upon  its  full  claim,  and  con- 
tinued to  prosecute  its  appeal.  Such  was  the  condition 
of  the  case  and  the  position  of  the  parties  upon  the 
passage  of  the  act  of  July  1,  1864,  (13  U.  S.  Stat.  at  Large, 
332,)  authorizing  a  transfer  of  the  case  to  the  United 
States  Circuit  Court.  In  accordance  with  the  provisions 
of  that  act,  the  District  Court,  on  the  fifth  of  September, 
1864,  transferred  the  case  to  the  United  States  Circuit 
Court.  On  the  fourth  of  October  following  it  was  argued 
and  submitted,  and  on  the  thirty -first  of  October  was 
decided. 

Mr.  Justice  FIELD.  This  case  comes  before  this  court 
upon  a  transfer  from  the  District  Court  under  the  act  of 
Congress  of  July  1,  1864,  "to  expedite  the  settlement  of 
titles  to  lands  in  the  State  of  California.'*  It  was  in  the 
District  Court  on  appeal  from  the  decree  of  the  board  of 
land  commissioners  created  by  the  act  of  March  3,  1851. 
It  involves  the  consideration  of  the  validity  of  the  claim 
asserted  by  the  city  of  San  Francisco  to  a  tract  of  land 
situated  in  the  city  and  county  of  San  Francisco,  and 
embracing  so  much  of  the  peninsula,  upon  which  the 
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city  is  located,  as  will  contain  an  area  of  four  square 
leagues. 

The  city  presented  her  petition  to  the  board  of  land 
commissioners  in  July,  1852,  asserting  in  substance,  among 
other  things,  that  in  pursuance  of  the  laws,  usages,  and 
customs  of  the  government  of  Mexico,  and  the  act  of  the 
departmental  assembly  of  California  of  November,  1833, 
the  pueblo  of  San  Francisco  was  created  a  municipal 
government,  and  became  invested  with  all  the  rights, 
properties,  and  privileges  of  pueblos  under  the  then  ex- 
isting laws,  and  with  the  proprietorship  of  the  tract  of 
land  of  four  square  leagues  above  described;  that  the 
pueblo  continued  such  municipality  and  proprietor  until 
after  the  accession  of  the  government  of  the  United  States, 
July  7,  1846,  and  until  the  passage  of  the  act  of  the  leg- 
islature of  the  State  of  California  incorporating  the  city; 
and  that  she  thereupon  succeeded  to  the  property  of  the 
pueblo,  and  has  a  good  and  lawful  claim  to  the  same. 

In  December,  1854,  the  board  of  commissioners  con- 
firmed the  claim  of  the  city  to  a  portion  of  the  four 
square  leagues,  and  rejected  the  claim  for  the  residue. 
The  land  to  which  the  claim  was  confirmed  was  bounded 
by  a  line  running  near  the  Mission  Dolores,  and  known 
as  the  Vallejo  line.  That  line  was  adopted  principally  in 
reliance  upon  the  genuineness  and  authenticity  of  the 
document  described  in  the  proceedings  as  the  Zamorano 
document.  The  spuriousness  of  that  document  is  now 
admitted  by  all  parties.  From  the  decree  of  the  board 
an  appeal  was  taken  by  the  filing  of  a  transcript  of  the 
proceedings  and  decision  with  the  clerk  of  the  District 
Court.  The  appeal  was  by  statute  for  the  benefit  of  the 
party  against  whom  the  decision  was  rendered,  in  this 
case  of  both  parties,  of  the  United  States,  which  contro- 
verted the  entire  claim,  and  of  the  city,  which  asserted  a 
claim  to  a  larger  quantity  of  land;  and  both  parties  gave 
notice  of  their  intention  to  prosecute  the  appeal.  After- 
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ward,  in  February,  1857,  the  Attorney-General  withdrew 
the  appeal  on  the  part  of  the  United  States,  and  in 
March  following,  upon  the  stipulation  of  the  district  at- 
torney, the  District  Court  ordered  that  appeal  to  be  dis- 
missed, and  gave  leave  to  the  city  to  proceed  upon  the 
decree  of  the  commission  as  upon  a  final  decree.  The 
case  therefore  remained  in  the  District  Court  upon  the 
appeal  of  the  city  alone,  and  that  is  its  position  here. 
But  the  proceeding  in  the  District  Court,  being  in  the 
nature  of  an  original  suit,  the  prosecution  of  the  appeal 
by  either  party  keeps  the  whole  issue  open.  "  The  suit 
in  the  District  Court,"  said  Mr.  Justice  Nelson  in  United 
States  v.  Ritchie,  (17  How.  534,)  "  is  to  be  regarded  as  an 
original  proceeding,  the  removal  of  the  transcript,  papers, 
and  evidence  into  it  from  the  board  of  commissioners  be- 
ing but  a  mode  of  providing  for  the  institution  of  the 
suit  in  that  court.  The  transfer,  it  is  true,  is  called  an 
appeal ;  we  must  not,  however,  be  misled  by  a  name,  but 
look  to  the  substance  and  intent  of  the  proceeding.  The 
District  Court  is  not  confined  to  a  mere  re-examination 
of  the  case,  as  heard  and  decided  by  the  board  of  com- 
missioners, but  hears  the  case  de  novo,  upon  the  papers 
and  testimony  which  had  been  used  before  the  board, 
they  being  made  evidence  in  the  District  Court;  and  also 
upon  such  further  evidence  as  either  party  may  see  fit  to 
produce." 

But  though  the  whole  issue  is  thus  open,  the  dismissal 
of  the  appeal  on  the  part  of  the  United  States  may  very 
properly  be  regarded  as  an  assent  by  the  government  to 
the  main  facts  upon  which  the  claim  of  the  city  rests, 
namely,  the  existence  of  an  organized  pueblo  at  the  site 
of  the  present  city  upon  the  acquisition  of  the  country  by 
the  United  States  on  the  seventh  of  July,  1846;  the  pos- 
session by  that  pueblo  of  proprietary  rights  in  certain  lands, 
and  the  succession  to  such  proprietary  rights  by  the  city 
of  San  Francisco.  The  district  attorney  does  not,  there- 
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fore,  deem  it  within  the  line  of  his  duty  to  controvert 
these  positions,  but  on  the  contrary  admits  them  as  facts 
in  the  case,  contending  only  that  the  lands  appertaining 
to  the  pueblo  were  subject,  until  by  grant  from  the  proper 
authorities  they  were  vested  in  private  proprietorship,  to 
appropriation  to  public  uses  by  the  former  government 
and,  since  the  acquisition  of  the  country,  by  the  United 
States.  He  therefore  insists  upon  an  exception  from  the 
confirmation  to  the  city  of  land  heretofore  reserved  or 
occupied  by  the  government  for  public  uses;  and  I  do 
not  understand  that  the  counsel  of  the  city  objects  to  an 
exception  of  this  character. 

It  is  unnecessary,  therefore,  to  recite  the  historical  evi- 
dence of  the  existence  of  a  pueblo  previous  to,  and  at  the 
date  of,  the  acquisition  of  the  country  at  the  present  site 
of  the  city  of  San  Francisco,  which  is  very  fully  pre- 
sented in  the  elaborate  opinion  filed  by  the  commission 
on  the  rendition  of  its  decision.  Since  that  decision  was 
made  the  question  has  been  considered  by  the  Supreme 
Court  of  the  State;  and  in  an  opinion  in  which  the  whole 
subject  is  examined  a  similar  conclusion  is  reached;  and 
if  anything  were  wanting  in  addition  to  the  arguments 
thus  furnished,  it  is  found  in  the  able  and  exhaustive 
brief  of  the  counsel  of  the  city.*  The  documents  of  un- 
doubted authenticity,  to  which  the  opinions  and  the  brief 
of  counsel  refer,  establish  beyond  controversy  the  fact 
that  a  pueblo  of  some  kind,  having  an  ayuntamiento  com- 
posed of  alcaldes,  regidores,  and  other  municipal  officers, 
existed  as  early  as  1834;  and  that  the  pueblo  continued 
in  existence  until,  and  subsequent  to,  the  cession  of  the 
country.f 

*See  extracts  from  opinion  of  the  Supreme  Court  of  California  in  Hart 
v.  Burnett,  reported  in  15  California  Reports,  contained  in  Note  A,  an- 
nexed. 

fin  Grisar  v.  McDowell,  (6  Wall.  372,)  the  Supreme  Court  of  the 
United  States  said :  "  It  must  be  conceded  that  there  was  a  pueblo  of 
some  kind  at  the  site  of  the  city  of  San  Francisco,  upon  the  conquest  of 
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The  action  of  the  officers  of  the  United  States  in  the 
government  of  the  city  and  the  appointment  or  election 
of  its  magistrates  after  the  conquest,  both  preceding  and 
subsequent  to  the  treaty  of  peace,  proceeded  upon  the  re- 
cognition of  this  fact ;  and  the  titles  to  property  within 
the  limits  of  the  present  city  to  the  'value  of  many 
millions  rest  upon  a  like  recognition. 

The  material  question,  therefore,  for  determination,  as 
the  case  stands  before  this  court,  relates  to  the  extent  of 
the  lands  in  which  the  pueblo  was  interested.  It  is  not 
pretended  that  such  lands  were  ever  marked  off  and  sur- 
veyed by  competent  authority.  It  is  admitted,  as  already 
stated,  that  the  so-called  Zamorano  document  given  in 
evidence  is  spurious.  The  question  presented  must, 
therefore,  be  determined  by  reference  to  the  laws  of 
Mexico  at  the  date  of  the  conquest. 

As  stated  by  the  commissioners  in  their  opinion,  there 
can  be  no  doubt  that  by  those  laws  pueblos  or  towns,  and 
their  residents,  were  entitled  to  the  use  and  enjoyment  of 
certain  lands  within  prescribed  limits  immediately  con- 
tiguous to  and  adjoining  the  town  proper;  that  this  right 
was  common  to  the  cities  and  towns  of  Spain  from  their 
first  organization,  and  was  incorporated  by  her  colonies 
into  their  municipal  system  on  this  continent;  and  that 
the  same  continued  in  Mexico,  with  but  little  variation, 
after  her  separation  from  the  mother  country.  And  there 
is  as  little  doubt  that  by  those  laws  a  pueblo  or  town, 
when  once  established  and  officially  recognized,  became 
entitled,  for  its  own  use  and  the  use  of  its  inhabitants,  to 
four  square  leagues  of  land.  The  compilation  known  as 
the  Recopilacion  de  Leyes  de  las  Indies  contains  several 

the  country  by  the  United  States,  on  the  seventh  of  July,  1846.  We 
say  a  pueblo  of  some  kind,  for  the  term,  which  answers  generally  to  the 
English  word  toion,  may  designate  a  collection  of  individuals  residing  at 
a  particular  place,  a  settlement,  or  a  village,  or  may  be  applied  to  a  reg- 
ular organized  municipality."  (See  Notes  A  and  B,  annexed.) 
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laws  relating  to  this  subject.  The  sixth  law  of  title  five 
of  book  four  provides  for  the  establishment  of  towns  by 
contract  with  individuals,  and  upon  compliance  with  the 
conditions  of  the  contract,  for  the  grant  of  four  square 
leagues  of  land,  to  be  laid  off  in  a  square  or  prolonged 
form,  according  to  the  character  of  the  country. 

The  opinion  of  the  assessor  or  legal  adviser  of  the  Vice 
Royalty  of  New  Spain  given  to  the  commandante  general 
in  October,  1785,  upon  the  petition  of  certain  settlers  in 
California  for  grants  of  tracts  of  land  situated  within  the 
limits  claimed  by  pueblos,  recognizes  this  right  of  pueblos 
to  have  four  square  leagues  assigned  to  them.  His  lan- 
guage is  that  the  grants  "cannot  and  ought  not  to  be 
made  to  them  within  the  boundaries  assigned  to  each 
pueblo,  which  in  conformity  with  the  law  six,  title  five, 
liber  four  of  the  Recopilacion,  must  be  four  leagues  of  land 
in  a  square  or  oblong  body,  according  to  the  nature  of  the 
ground;  because  the  petition  of  the  new  settlers  would 
tend  to  make  them  private  owners  of  the  forests,  pastures, 
water,  timber,  wood,  and  other  advantages  of  the  lands 
which  may  be  assigned,  granted,  and  distributed  to  them, 
and  to  deprive  their  neighbors  of  these  benefits.  It  is 
seen  at  once  that  their  claim  is  entirely  contrary  to  the 
directions  of  the  forementioned  laws,  and  the  express  pro- 
vision in  article  8  of  the  Instructions  for  Settlements 
(Pobladones)  in  the  Californias,  according  to  which  all 
the  waters,  pastures,  wood,  and  timber  within  the  limits 
which  in  conformity  to  law  may  be  allowed  to  each 
pueblo,  must  be  for  the  common  advantage — so  that  all 
the  new  settlers  may  enjoy  and  partake  of  them,  main- 
taining thereon  their  cattle,  and  participating  of  the 
other  benefits  that  may  be  produced." 

But  the  royal  instructions  of  November,  1789,  for  the 
establishment  of  the  town  of  Pitic,  in  the  province  of 
Sonora,  is  conclusive  as  to  the  right  of  pueblos  in  Cali- 
fornia under  the  laws  of  Spain.  These  instructions  were 
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made  applicable  to  all  new  towns  that  should  be  subse- 
quently established  within  the  general  comandancia,  which 
included  the  province  of  California.  They  gave  minute 
directions  for  the  formation  and  government  of  the  new 
pueblos,  and  referring  to  the  laws  of  the  Indies,  already 
cited,  declared  that  there  should  be  granted  to  the  towns 
four  leagues  of  land  in  a  square  or  prolonged  form.  They 
also  provided  for  the  distribution  of  building  and  farm- 
ing lots  to  settlers,  the  laying  out  of  pasture  lands  and 
lands  for  the  propios,  the  residue  to  constitute  the  egidos, 
or  commons,  for  the  use  of  the  inhabitants. 

The  general  provisions  of  the  laws  of  the  Indies,  to 
which  these  instructions  and  the  opinion  of  the  assessor 
refer,  continued  in  force  in  Mexico  after  her  separation 
from  Spain.  They  were  recognized  in  the  regulations  of 
November,  1828,  which  were  adopted  to  carry  into  effect 
the  colonization  law  of  1824,  and  in  the  regulation  of  the 
departmental  assembly  of  August,  1834,  providing  funds 
for  towns  and  cities.  They  were  referred  to  in  numerous 
documents  in  the  archives  of  the  former  government  in 
the  custody  of  the  surveyor-general.  The  report  of 
Jimeno,  for  many  years  secretary  of  the  government  of 
California,  found  in  the  expediente  of  Dona  Castro,  made 
in  February,  1844,  is  cited  by  the  commissioners  in  their 
opinion  as  removing  all  doubt  on  this  point.  The  report 
is  as  follows: 

"Most  Excellent  Governor:  The  title  given  to  Dona 
Castro  is  drawn,  subject  to  the  conditions  that  were  in- 
serted in  many  other  titles  during  the  time  of  General 
Figueroa,  in  which  they  subjected  the  parties  to  pay 
censas  (taxes)  if  the  land  proved  to  belong  to  the  egidos  of 
the  town. 

"  I  understand  that  the  town  of  Branciforte  is  to  have  for 
egidos  of  its  population  four  square  leagues,  in  conformity 
to  the  existing  law  of  the  Recopilacion  of  the  Indies,  in 
volume  the  second,  folios  88  to  149,  in  which  it  mentions 
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that  to  the  new  town  that  extent  may  be  marked,  to 
which  effect  it  would  be  convenient  that  your  Excellency 
should  commission  two  persons  deserving  your  confi- 
dence, in  order  that,  accompanied  by  the  judge  of  the 
town,  the  measurement  indicated  may  be  made,  and  it 
may  be  declared  for  egidos  of  the  town  the  four  square 
leagues,  leaving  to  the  deliberation  of  your  Excellency  to 
free  some  of  the  grantees  of  the  conditions  to  which  they 
are  subject.  The  supreme  judgment  of  your  Excellency 
will  resolve  as  it  may  deem  it  convenient. 

"MANUEL  JIMENO. 
"MONTEREY,  February  8,  1844." 

The  documents  to  which  reference  has  been  made  are 
sufficient  to  establish  the  position  that  pueblos  once 
formed  and  officially  recognized  as  such  became  by  op- 
eration of  the  general  laws  entitled  to  have  four  square 
leagues  of  land  assigned  to  them  for  their  use  and  the 
use  of  the  inhabitants.  It  does  not  appear  that  formal 
grants  were  made  to  the  new  pueblos,  though  in  some  in- 
stances an  officer  was  appointed  to  mark  off  the  bound- 
aries of  the  four  square  leagues,  and  to  designate  the  uses 
to  which  particular  tracts  should  be  applied.  But  the 
right  of  the  pueblos  and  their  inhabitants  to  the  use  and 
enjoyment  of  the  lands  was  not  made  dependent  upon 
such  measurement  and  designation. 

It  follows  from  these  views  that  the  pueblo,  which  is 
admitted  to  have  been  regularly  established  at  the  site  of 
San  Francisco  on  the*  seventh  of  July,  1846,  was,  as  such 
pueblo,  vested  with  the  right  to  four  square  leagues  of 
land,  to  be  measured  either  in  a  square  or  prolonged  form, 
according  to  the  nature  of  the  country,  excepting  from 
such  tract  such  portions  as  had  been  previously  dedicated 
to  or  reserved  for  public  uses,  or  had  become  private 
property  by  grant  from  lawful  authority. 

It  is  difficult  to  determine  with  precision  the  exact 
character  of  the  right  or  title  held  by  pueblos  to  the 
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lands  assigned  to  them.  The  government  undoubtedly 
retained  a  right  to  control  their  use  and  disposition,  and 
to  appropriate  them  to  public  uses  until  they  had  been 
vested  in  private  proprietorship.  Numerous  laws  have 
been  cited  to  show  that  the  title  remained  absolutely  in 
the  government.  The  same  laws  were  cited  to  the  Su- 
preme Court  of  this  State  when  the  subject  was  before 
that  tribunal,  and  in  relation  to  them  the  court  said: 
"  We  see  nothing  in  these  laws  opposed  to  the  views  we 
have  already  expressed,  that  the  towns  had  such  a  right, 
title,  and  interest  in  these  lands  as  to  enable  them  to  use 
and  dispose  of  them  in  the  manner  authorized  by  law  or 
by  special  orders,  and  consonant  with  the  object  of  the 
endowment  and  trust.  Undoubtedly  the  right  of  control 
remained  in  the  sovereign,  who  might  authorize  or  forbid 
any  municipal  or  other  officer  to  grant  or  dispose  of  such 
lands,  even  for  the  purposes  of  the  endowment  or  trust. 
Such  general  right,  with  respect  to  a  public  corporation, 
exists  in  any  sovereign  state,  and  must,  of  course,  have 
existed  in  the  absolute  monarchy  of  Spain,  where  the 
property  of  private  corporations  and  individuals  was  to  a 
great  degree  subject  to  the  royal  will  and  pleasure." 
(Hart  v.  Burnett,  15  Cal.  569.)  And  referring  to  objections 
to  the  theory  of  absolute  title  in  the  pueblo,  and  the 
questions  which  upon  that  view  might  be  suggested,  the 
court  said :  "  There  is  but  one  sensible  answer  to  these 
questions,  and  we  think  that  answer  is  given  in  the  laws 
themselves,  and  in  the  recorded  proceedings  of  the  officers 
who  administered  them,  and  who  must  be  presumed  to 
have  interpreted  them  correctly.  It  is  that  the  lands  as- 
signed to  pueblos,  whether  by  general  law  regulating 
their  limits  to  four  square  leagues,  or  by  special  desig- 
nation of  boundaries,  were  not  given  to  them  in  abso- 
lute property,  with  full  right  of  disposition  and  aliena- 
tion, but  to  be  held  by  them  in  trust  for  the  benefit  of 
the  entire  community,  with  such  powers  of  use,  disposi- 
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tion,  and  alienation  as  had  been  already,  or  might  after- 
ward be,  conferred  for  the  due  execution  of  such  trusts, 
upon  such  pueblos,  or  upon  their  officers."  (Id.  573.) 
And  this  view,  the  court  adds,  fully  reconciles  the  appar- 
ently conflicting  disposition  of  the  laws  and  the  com- 
mentaries of  publicists  respecting  the  relative  rights  of 
the  crown  and  the  municipalities  to  which  counsel  had 
referred. 

In  this  view  of  the  nature  of  the  title  of  the  pueblo,  and 
of  the  city,  its  successor,  I  fully  concur ;  and  I  am  of  opin- 
ion that  under  the  provisions  of  the  act  of  March  3,  1851, 
the  city  is  entitled  to  a  confirmation  of  her  claim.  I 
regret  that  the  recent  transfer  of  the  case  to  the  Circuit 
Court,  and  the  great  pressure  of  other  engagements  since, 
have  prevented  me  from  considering  at  greater  length  the 
interesting  questions  presented.  To  those  who  desire  to 
extend  their  inquiries,  the  elaborate  opinions  to  which  I 
have  made  frequent  reference  and  the  able  brief  of  counsel 
will  furnish  ample  materials. 

A  decree  will  be  entered  confirming  the  claim  of  the 
city  of  San  Francisco  to  a  tract  of  land,  situated  in  the 
county  of  San  Francisco,  and  embracing  so  much  of  the 
peninsula  upon  which  the  city  is  located,  as  will  contain 
an  area  equal  to  four  square  leagues  as  described  in  the 
petition.  From  the  confirmation  will  be  excepted  such 
parcels  of  land  within  said  tract  as  have  been  heretofore 
reserved  or  dedicated  to  public  use  by  the  United  States, 
or  have  been  by  grant  from  lawful  authority  vested  in 
private  proprietorship.  The  confirmation  will  be  in  trust 
for  the  benefit  of  lot  holders  under  grants  from  the  pueblo, 
town,  or  city;  and  as  to  any  residue,  in  trust  for  the  use 
and  benefit  of  all  the  inhabitants.  A  decree  will  be  pre- 
pared by  counsel  in  conformity  with  this  opinion,  and 
submitted  to  the  court.* 

*In  accordance  with  the  foregoing  opinion,  a  decree  was  entered  on  No- 
vember 2,  1864,  confirming  the  claim  of  the  city,  and  on  the  same  day  an 
order  was  entered  allowing  an  appeal  in  behalf  of  the  United  States  to 
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When  the  judgment  of  the  court  was  announced  that 
the  motion  would  be  denied,  it  was  suggested  by  counsel 
for  parties  claiming  lands  within  the  four  square  leagues 
confirmed  that  the  decree  of  the  court,  entered  on  the 
second  of  November  last,  did  not  embody  with  entire  pre- 
cision the  decision  expressed  by  the  opinion  of  the  court 
delivered  at  the  time,  and  that  said  decree  should  be 
modified  in  some  respects  in  its  language,  in  order  to 
avoid  any  uncertainty  or  doubt  as  to  its  purport  and 
meaning.  It  was,  therefore,  ordered,  the  attorneys  of  the 
city  consenting  thereto,  that  the  entry  of  the  order  deny- 
ing said  motion  be  stayed  until  counsel  could  be  heard  for 
a  modification  of  the  decree,  so  that  a  modification,  if 
allowed,  might  be  made«at  the  same  time  as  the  entry  of 
the  order  denying  the  motion. 

Subsequently,  on  the  eighteenth  of  May,  1865,  counsel 
having  been  heard  on  the  suggestion,  the  .order  denying 
the  rehearing  was  entered,  and  with  it  an  order  vacating 
the  previous  decree,  and  directing  that  in  lieu  thereof  the 
following  decree'  be  entered  as  the  final  decree  in  the 
cause,  which  was  accordingly  done: 

"  The  Oity  of  San  Francisco  v.  The  United  States.  The 
appeal  in  this  case  taken  by  the  petitioner,  the  city  of 
San  Francisco,  from  the  decree  of  the  board  of  land  com- 
missioners, to  ascertain  and  settle  private  land  claims  in 
the  State  of  California,  entered  on  the  twenty-first  day  of 
December,  1854,  by  which  the  claim  of  the  petitioner  was 
adjudged  to  be  valid,  and  confirmed  to  lands  within  cer- 
tain described  limits,  coming  on  to  be  heard  upon  the 
transcript  of  proceedings  and  decision  of  said  board,  and 

the  United  States  Supreme  Court.  Soon  afterward,  one  John  B.  Wil- 
liams, an  attorney,  claiming  to  act  on  the  part  of  the  United  States,  made 
a  motion  to  vacate  the  order  allowing  an  appeal,  to  open  the  decree,  and 
to  grant  a  rehearing  in  the  cause.  In  December  following,  Delos  Lake, 
United  States  attorney,  under  instructions  from  the  United  States  At- 
torney-General, joined  in  the  motion.  The  motion  to  open  the  decree 
and  grant  a  rehearing  was  denied. 
3 
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the  papers  and  evidence  upon  which  said  decision  was 
founded,  and  further  evidence  taken  in  the  District  Court 
of  the  United  States  for  the  Northern  District  of  Califor- 
nia pending  said  appeal — the  said  case  having  been  trans- 
ferred to  this  court  by  order  of  the  said  District  Court, 
under  the  provisions  of  section  four  of  the  act  entitled 
'An  act  to  expedite  the  settlement  of  titles  to  lands  in  the 
State  of  California,'  approved  July  1,  1864— and  counsel 
of  the  United  States  and  for  the  petitioner  having  been 
heard,  and  due  deliberation  had,  it  is  ordered,  adjudged, 
and  decreed  that  the  claim  of  the  petitioner,  the  city  of 
San  Francisco,  to  the  land  hereinafter  described,  is  valid, 
and  that  the  same  be  confirmed. 

"  The  land  of  which  confirmation  is  made  is  a  tract 
situated  within  the  county  of  San  Francisco,  and  embrac- 
ing so  much  of  the  extreme  upper  portion  of  the  penin- 
sula above  ordinary  high-water  mark,  (as  the  same  existed 
at  the  date  of  the  conquest  of  the  country,  namely,  the 
seventh  of  July,  A.  D.  1846,)  on  which  the  city  of  San 
Francisco  is  situated,  as  will  contain  an  area  of  four  square 
leagues,  said  tract  being  bounded  on  the  north  and  east 
by  the  bay  of  San  Francisco ;  on  the  west  by  the  Pacific 
Ocean ;  and  on  the  south  by  a  due  east  and  west  line  drawn 
so  as  to  include  the  area  aforesaid,  subject  to  the  following 
deductions,  namely :  Such  parcels  of  land  as  have  been 
heretofore  reserved  or  dedicated  to  public  uses  by  the 
United  States;  and  also  such  parcels  of  land  as  have  been 
by  grants  from  lawful  authority  vested  in  private  pro- 
prietorship, and  have  been  finally  confirmed  to  parties 
claiming  under  said  grants,  by  the  tribunals  of  the  United 
States,  or  shall  hereafter  be  finally  confirmed  to  parties 
claiming  thereunder  by  said  tribunals,  in  proceedings  now 
pending  therein  for  that  purpose;  all  of  which  said  ex- 
cepted  parcels  of  land  are  included  within  the  area  of 
four  square  leagues  above  mentioned,  but  are  excluded 
from  the  confirmation  to  the  city.  The  confirmation  is  in 
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trust,  for  the  benefit  of  the  lot-holders  under  grants  from 
the  pueblo,  town,  or  city  of  San  Francisco,  or  other  com- 
petent authority,  and  as  to  any  residue,  in  trust  for  the 
use  and  benefit  of  the  inhabitants  of  the  city. 

FIELD,  Circuit  Judge. 
"SAN  FRANCISCO,  May  18,  1865." 

From  this  decree,  and  directly  after  its  entry,  both 
parties  moved  for  an  appeal  to  the  United  States  Supreme 
Court.  The  motions  were  denied,  the  court  filing  an 
opinion,  giving  its  reasons  for  the  denial. 

Subsequently,  upon  application  of  the  Attorney -General, 
the  Supreme  Court  of  the  United  States  ordered  an  ap- 
peal to  be  allowed.  The  opinion  of  the  court  upon  the 
application  is  reported  in  3  Wallace,  673.  An  appeal 
was  accordingly  allowed,  but  whilst  it  was  pending  Con- 
gress passed  the  following  act,  which  was  approved  March 
8,1866: 

"An  act  to  quiet  the  title  to  certain  lands  within  the 
corporate  limits  of  the  city  of  San  Francisco :  Be  it  enacted 
by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled,  That  all  the 
right  and  title  of  the  United  States  to  the  land  situated 
within  the  corporate  limits  of  the  city  of  San  Francisco, 
in  the  State  of  California,  confirmed  to  the  city  of  San 
Francisco  by  the  decree  of  the  Circuit  Court  of  the 
United  States  for  the  Northern  District  of  California, 
entered  on  the  eighteenth  day  of  May,  1865,  be,  and 
the  same  are,  hereby  relinquished  and  granted  to  the  said 
city  of  San  Francisco  and  its  successors,  and  the  claim  of 
the  said  city  to  said  land  is  hereby  confirmed,  subject, 
however,  to  the  reservations  and  exceptions  designated  in 
said  decree,  and  upon  the  following  trusts,  namely :  That 
all  the  said  land  not  heretofore  granted  to  said  city  shall 
be  disposed  of  and  conveyed  by  said  city  to  parties  in  the 
bona  fide  actual  possession  thereof,  by  themselves  or  ten- 
ants, on  the  passage  of  this  act,  in  such  quantities  and 
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upon  such  terms  and  conditions  as  the  legislature  of  the 
State  of  California  may  prescribe,  except  such  parcels 
thereof  as  may  be  reserved  and  set  apart  by  ordinance  of 
said  city  for  public  uses:  Provided,  however,  That  the  re- 
linquishment  and  grant  by  this  act  shall  not  interfere 
with  or  prejudice  any  valid  adverse  right  or  claim,  if  such 
exist,  to  said  land  or  any  part  thereof,  whether  derived 
from  Spain,  Mexico,  or  the  United  States,  or  preclude  a 
judicial  examination  and  adjustment  thereof." 

At  the  December  term  of  the  Supreme  Court  for  1866, 
the  term  following  the  passage  of  this  act,  the  appeal  of 
the  United  States  and  the  appeal  of  the  city  were  both 
dismissed  by  stipulation  of  the  Attorney-General  and 
counsel  of  the  city.  (Townsend  v.  Greeley,5  Wall.  337.) 

The  title  of  the  city  of  San  Francisco,  therefore,  rests 
upon  the  above  decree  of  the  Circuit  Court,  entered  on 
the  eighteenth  of  May,  1865,  and  the  above  confirmatory 
act  of  Congress.  Upon  this  subject,  and  referring  to  the 
above  act,  the  Supreme  Court  of  the  United  States,  in 
Grisar  v.  McDowell,  said :  "  By  this  act  the  government  has 
expressed  its  precise  will  with  respect  to  the  claim  of  the 
city  of  San  Francisco  to  her  lands,  as  it  was  then  recog- 
nized by  the  Circuit  Court  of  the  United  States.  In  the 
execution  of  its  treaty  obligations  with  respect  to  property 
claimed  under  Mexican  laws,  the  government  may  adopt 
such  modes  of  procedure  as  it  may  deem  expedient.  It 
may  act  by  legislation  directly  upon  the  claims  preferred, 
or  it  may  provide  a  special  board  for  their  determination, 
or  it  may  require  their  submission  to  the  ordinary  tri- 
bunals. It  is  the  sole  judge  of  the  propriety  of  the  mode, 
and  having  the  plenary  power  of  confirmation  it  may 
annex  any  conditions  to  the  confirmation  of  a  claim  rest- 
ing upon  an  imperfect  right,  which  it  may  choose.  It 
may  declare  the  action  of  the  special  board  final;  it  may 
make  it  subject  to  appeal ;  it  may  require  the  appeal  to 
go  through  one  or  more  courts,  and  it  may  arrest  the  action 
of  board  or  courts  at  any  stage. 


"The  act  of  March  3, 1851,  is  a  general  act  applying  to 
all  cases,  but  the  act  of  March  8,  1866,  referring  specially 
to  the  confirmation  of  the  claim  to  lands  in  San  Francisco, 
withdrew  that  claim  as  it  then  stood  from  further  consid- 
eration of  the  courts  under  the  provisions  of  the  general 
act.  It  disposed  of  the  city  claim,  and  determined  the 
conditions  upon  which  it  should  be  recognized  and  con- 
firmed. The  title  of  the  city,  therefore,  rests  upon  the 
decree  of  the  Circuit  Court  as  modified  by  the  act  of  Con- 
gress." (See  also  Montgomery  v.  Beavans,  1  Sawyer,  673, 
676.) 


NOTE  A.  The  following  extracts  are  from  the  opinion  of  the  Supreme 
Court  of  the  State,  in  Hart  v.  Burnett,  reported  in  15  California  Reports  : 

"  On  the  third  of  November,  1834,  the  terrritorial  deputation  authorized 
the  election  of  an  ayuntamiento,  to  reside  at  the  Presidio  of  San  Francisco, 
to  be  composed  of  an  alcalde,  two  regidores  or  councilmen,  and  a  sindico- 
procurador.  The  ayuntamiento,  when  organized,  was  to  exercise  the  polit- 
ical functions  pertaining  to  such  office,  and  the  alcalde  was  also  to  perform 
the  judicial  functions  which  the  laws  conferred  upon  him.  This  decree 
was  communicated  to  the  military  commandant  by  the  governor  on  the 
fourth  of  November,  1834.  An  election  was  accordingly  held  on  the  seventh 
of  December,  1834,  at  the  Presidio  of  San  Francisco,  and  the  ayuntamiento 
duly  installed.  A  similar  election  was  held  on  the  thirteenth  of  December 
of  the  following  year  (1835),  at  the  same  place,  which  was  then  officially 
designated  as  the  pueblo  of  San  Francisco.  Other  elections  of  the  same 
character  were  subsequently  held;  and  there  are  numerous  official  docu- 
ments of  undisputed  authenticity,  which  refer  to  the  '  ayuntamiento  of  San 
Francisco,'  '  the  alcalde  of  San  Francisco,'  and  to  the  '  pueblo  of  San  Fran- 
cisco,' proving,  as  we  think,  beyond  a  doubt,  that  there  was  at  that  place,  in 
1834,  1835,  1836,  and  subsequently,  a  pueblo  of  some  kind,  with  an  ayunta- 
miento composed  of  alcaldes,  regidores,  and  other  municipal  officers. 
What  were  the  rights  of  this  municipality,  and  what  the  powers  of  its  officers, 
and  the  extent  of  its  territory  and  jurisdiction,  we  shall  not  now  inquire. 
We  here  refer  merely  to  the  fact  of  the  existence,  at  that  time,  and  at  that 
place,  of  such  an  organization,  whether  corporate  or  incorporate.  And  that 
fact  is  proved  by  the  official  returns  ot  elections,  by  the  official  acts  of  the 
governor  and  of  tbe  territorial  or  departmental  legislature,  by  the  official 
correspondence  of  government  officers,  and  by  the  acts,  proceedings,  records, 
and  correspondence  of  the  officers  of  the  pueblo  itself.  As  a  part  of  the 
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evidence  of  this  fact,  we  refer  to  the  election  returns  of  December  7,  183  i, 
December  13, 1835,  December  3, 1837,  and  December  8, 1838  ;  to  the  govern- 
or's letters  of  January  31, 1835,  October  26,  1835,  January  19,  1836,  January 
17,  1839,  and  November  14,  1843  ;  to  the  expediente  of  proceedings  between 
May  and  November,  1835,  with  respect  to  certain  persons  obliged  to  serve 
as  municipal  officers  of  that  pueblo  ;  and  to  the  official  correspondence  be- 
tween the  alcaldes  of  that  pueblo  and  the  various  officers  of  the  terriiorial 
or  departmental  government  of  California.  (15  Cal.,  540.) 

"  The  evidence  in  favor  of  the  existence  of  a  pueblo  in  San  Francisco 
prior  to  July  7,  1846,  and  its  general  right,  for  pueblo  purposes,  to  four 
square  leagues  of  land,  to  be  measured,  according  to  the  ordirianzas,  from 
the  center  of  the  plaza  at  the  Presidio,  is,  to  our  minds,  irresistible. 

"  1st.  We  have  the  general  laws  of  Spain  and  the  Indies  authorizing  the 
formation  of  pueblos,  assigning  their  general  boundaries,  directing  how  they 
were  to  be  surveyed  out,  designating  the  uses  to  which  such  lands  were  to 
be  devoted,  and  defining  the  character  or  the  right  which  the  pueblo  ac- 
quired in  them,  and  the  control  which  its  municipal  authorities,  as  well  as 
the  king  and  his  officers,  were  to  exercise  over  them. 

"  2d.  We  have  the  special  orders  of  the  king,  and  the  highest  officers  of 
his  government,  with  respect  to  the  establishment  of  pueblos  in  California, 
and  more  particularly  for  the  conversion  of  presidios  into  pueblos,  and  the 
extent  of  land  assigned  to  the  pueblos  so  formed. 

"  3d.  We  have  documentary  evidence  showing  that  at  a  very  early  period, 
and  almost  immediately  after  the  discovery  of  the  bay  of  San  Francisco, 
the  viceroy  and  governor  of  California  contemplated  the  establishment  of 
a  pueblo  at  this  identical  point,  and  that  the  foundation  of  the  Presidio  and 
Mission  of  San  Francisco,  in  1776,  was  then  considered  and  so  announced 
as  merely  preliminary  to  the  organization  of  a  great  town,  into  which  they 
were  to  be  converted  as  soon  as  a  sufficient  number  of  settlers  could  be 
procured  for  that  purpose. 

"4th.  We  have  documentary  evidence  of  unquestionable  authenticity, 
showing  that  the  governor  and  territorial  deputation,  in  1834,  ordered  an 
election  at  the  Presidio  of  an  ayuntamiento,  consisting  of  an  alcalde,  two 
regidoras  and  a  syndico — officers  recognized  by  law  as  belonging  only  to 
pueblos;  that  this  and  subsequent  elections  of  the  same  kind  were  held  at 
the  same  place;  and  that  such  municipal  organization  was  then,  and  has 
been  ever  since,  recognized  in  numerous  official  documents  signed  by  the 
different  governors,  secretaries  of  State,  and  other  government  officers,  as 
the  '  pueblo  of  San  Francisco/  or  the  '  pueblo  of  San  Francisco  de  Asis.' 

"  5th.  We  have  documentary  evidence  showing  that  the  political  chiefs, 
deputations,  and  other  government  officers,  recognized,  in  numerous  official 
papers,  that  this  pueblo  had  some  interest  in,  and  its  municipal  authorities 
Borne  control  over,  the  lands  within  the  general  limits  of  four  square 
leagues ;  and  that,  at  different  periods,  they  were  authorized  to  grant  in 
particular  localities  within  such  limits,  small  parcels  of  these  lands  to 
private  persons  in  full  ownership  ;  and 
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"  6th.  We  have  documentary  evidence  showing  that  the  municipal  offi- 
cers of  this  pueblo  did,  for  a  long  term  of  years,  both  before  and  since  the 
conquest,  exercise  this  authority,  by  granting  small  lots  of  land  to  numer- 
ous individuals,  and  that  their  power  was  recognized  both  by  the  Mexican 
government  in  California,  and  by  the  government  of  military  occupation 
which  succeeded  it."  (15  Cal.,  563,  564.) 


NOTE  B. — Documentary  evidence  relating  to  the  pueblo  of  San  Francisco 
from  the  end  of  1834  to  July  7,  1846. 

The  following  synopsis  of  original  papers,  of  undoubted  authenticity, 
from  the  archives,  city  claim,  limantour,  etc.,  will  serve  to  prove,  if  further 
evidence  be  required,  the  correctness  of  the  opinion  of  the  Supreme  Court 
of  California  on  the  existence  of  a  pueblo  aft  the  site  of  the  present  city 
of  San  Francisco  and  some  other  points : 

January  31,  1835,  Governor  Figueroa  writes  to  M.  G.  Vallejo,  military 
commandant  of  San  Francisco,  acknowledging  the  receipt  of  a  letter  from 
the  latter,  dated  January  1,  and  thanking  him  for  having  constitutionally 
installed  "the  ayuntamiento  of  that  pueblo"  (el  ayuntamiento  de  este 
pueblo). 

June  22,  1835,  Governor  Figueroa  sends  a  circular  to  the  military  com- 
mandant and  alcalde  of  San  Francisco.  This  is  indorsed  by  the  alcalde, 
Francisco  de  Haro,  as  having  been  received  and  published  by  him,  in  "San 
Francisco  de  Asis,  July  12,  1835."  It  will  be  seen  from  this  that  even  at 
that  early  day — the  first,  year  of  the  formation  of  the  pueblo,  and  organi- 
zation of  the  ayuntamiento,  at  the  Presidio — it  was  called  by  the  official 
authorities,  without  distinction,  "  San  Francisco,"  and  "  San  Francisco  de 
Asis." 

Soon  after  this  Jose  Joaquin  Estudillo  applied  for  a  grant  of  two  hundred 
varas,  in  the  place  called  Yerba  Buena.  This  application  was  for  a  larger 
amount  of  land  than  that  designated  for  house-lots,  and  consequently  the 
matter  was  referred  to  the  Territorial  deputation.  On  the  twenty-second  of 
September,  that  body,  on  motion  of  Alvarado,  resolved  generally,  that  the 
ayuntamiento  of  San  Francisco  had  authority  to  grant  solar es  in  the  place 
of  Yerba  Buena,  at  a  distance  of  two  hundred  varas  from  the  beach. 

September  23,  1835,  Governor  Castro  transmitted  to  the  "alcalde  consti- 
tutional of  San  Francisco,"  a  copy  of  the  foregoing  resolution  of  the  Terri- 
torial deputation,  with  respect  to  the  power  of  "  the  ayuntamiento  of  San 
Francisco  "  to  grant  lots  two  hundred  varas  distant  from  the  sea-shore  "in 
the  place  called  Yerba  Buena." 

October  28,  he  addresses  another  official  letter  to  the  "  alcalde  of  San 
Francisco  de  Asis,"  containing  a  brief  statement  of  the  substance  of  the 
resolution  of  September  22,  and  directing  him  to  inform  the  residents  of 
;( that  pueblo"  not  to  apply  to  the  political  chief  for  lots,  "as  it  is  one  of 
the  favors  which  the  ayuntamiento  can  grant."  For  these  grants  a  canon 
was  to  be  paid  to  the  ayuntamiento.  J^^i 
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There  is  filed  in  the  city  claim  a  certified  copy,  from  the  archives,  of  an 
old  expediente,  which  contains  several  important  papers.  It  begins  with  a 
petition  to  the  Ge/e  Politico,  dated  May  30, 1834,  and  purporting  to  be  signed 
by  residents  of  the  ranches  of  San  Pablo,  etc.,  asking  to  be  separated  trom 
the  jurisdiction  of  the  port  of  San  Francisco,  and  annexed  to  that  of  San 
Jose.  They  allege,  as  reasons  for  the  proposed  change,  the  distance,  the 
difficulty  and  danger  of  crossing  the  bay,  and  the  want  of  accommodations 
for  themselves  and  families  at  the  Presidio,  "  for  a  whole  year,  wnen  they 
shall  be  called  upon  to  discharge  some  office  in  the  ayuntamiento,"  etc. 
This  petition  was,  by  the  Territorial  deputation,  on  the  fifth  of  September, 
1835,  ordered  to  be  referred  to  the  "  ayuntamientos  of  the  pueblos  of  San 
Jose  and  San  Francisco,"  for  reports ;  and  the  governor  so  referred  it  on  the 
twenty-eighth  of  September.  November  4,  the  ayuntamiento  of  San  Jose 
reports  in  favor  of  the  petition^  with  the  remark  that  the  petitioners  had 
previously  pertained  to  that  jurisdiction.  December  20,  the  "  ayuntamiento 
of  San  Francisco"  reports  against  the  petition,  denying  the  genuineness  of 
the  signatures  to  it,  and  the  correctness  of  its  statements.  With  respect  to 
the  want  of  accommodations  at  the  Presidio,  it  says  :  "  It  is  a  well-known 
and  established  fact,  that  the  military  commandant  of  the  Presidio  furnished 
houses  to  the  functionaries  of  the  present  Ayuntamiento  as  soon  as  it  was 
installed."  This  report  is  dated,  "  Port  of  San  Francisco,"  and  is  signed  by 
the  alcalde,  Francisco  de  Haro,  and  the  secretary,  Francisco  Sanchez. 

1836,  January  2,  Governor  Castro  directs  a  communication  to  the  "  Illus- 
trious Ayuntamiento  of  San  Francisco  de  Asis,"  informing  it  that  he  had 
transferred  the  political  government  of  the  Territory  to  General  Nicolas 
Gutierrez.  On  the  same  day  Gutierrez  directs  a  communication  to  the 
"  Illustrious  Ayuntamiento  of  San  Francisco,"  informing  that  body  that  he 
had  been  placed  in  possession  of  the  political  government  of  the  Territory. 

1836,  January  22,  the  alcalde,  Jose  Joaquin  Estudillo,  directs  an  official 
communication  to  the  Sindico-Procurador,  dated  at  the  "Pueblo  of  San 
Francisco  de  Asis." 

1836,  January  19,  Governor  Gutierrez  transmits  to  the  "Alcalde  of  San 
Francisco  de  Asis,"  a  copy  of  an  order  received  from  the  Supreme  Govern- 
ment of  Mexico. 

1836,  December  13,  Governor  Alvarado  transmits  to  the  "  Very  Illustri- 
ous Ayuntamiento  of  San  Francisco,"  copies  of  decrees  of  the  Congress  of 
the  "Sovereign  State  of  Alta  California." 

1837,  January  2,  Alcalde  Martinez  sends  to  the  Sindico-Procurador  an 
order  for  paper  for  use  of  the  "  office  of  this  Ayuntamiento."     It  is  dated, 
"  Pueblo  of  San  Francisco."     There  are  various  other  official  papers  signed 
by  Martinez,  which  are  dated  in  the  same  way.     Francisco  Sanchez,  as  sec- 
retary of  "  this  Illustrious   Ayuntamiento,"  signs   various   official   papers 
dated  "  Pueblo  of  San  Francisco."     In  one  case  he  dates  "  Presidio,"  and  in 
some  others  "  Yerba  Buena." 

1837,  August  4,  Jose  Carrillo  appeared  as  the  commissioner  from  the  de- 
partmental government,  to  administer  the  oath  to  "this  municipality,"  of 
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obedience  to  the  constitution  of  1836.  The  acta  states  that  it  was  sworn 
to  by  the  "  First  Alcalde  of  the  port  of  San  Francisco  de  Asis." 

1837,  December  3,  the  primary  election  "  in  the  pueblo  of  San  Francisco 
de  Asis,"  is  certified  to  have  been  held  in  the  "  Plaza  of  said  pueblo."  The 
return  is  certified  by  Francisco  de  Haro,  as  president ;  Francisco  Guerrero 
and  Francisco  Sanchez,  as  secretaries;  and  A.  M.  Peralta  and  J.  de  la  C. 
Sanchez  as  inspectors.  The  letter  transmitting  these  returns  is  dated  "  San 
Francisco,  December  7,  1837," and  directed  to  the  "Constitutional  Alcalde, 
Ignacio  Martinez."  At  the  secondary  election,  the  returns  of  which  were 
transmitted  to  the  governor  on  the  twenty-third,  William  A.  Richardson 
was  chosen  alcalde ;  but  he  having  applied  to  the  governor  to  be  excused 
from  serving  as  such,  for  the  ensuing  year,  Alvarado  on  the  thirtieth,  directed 
a  letter  to  the  "  Constitutional  Alcalde  of  San  Francisco,"  ordering  a  new 
election,  which  was  held  January  8,  1838,  and  Francisco  de  Haro  elected 
alcalde  in  place  of  Richardson.  Domingo  Sais  was,  at  the  same  time, 
elected  second  regidor,  which  office,  it  appears,  was  also  vacant.  *  *  * 

1839,  January  17,  Governor  Alvarado  transmits  to  Alcalde  de  Haro  a 
proclamation  for  putting  into  effect  the  constitutional  system  of  1837,  and 
for  holding  elections  according  to  the  law  of  November  30,  1836,  which  he 
says  he  received  from  "  the  supreme  government  by  the  last  mail  !  " 

1839,  January  18,  Governor  Alvarado  sends  another  official  communica- 
tion, directed  "  to  the  alcalde  of  San  Francisco,"  in  which  he  states  that 
inasmuch  as  many  individuals  had  asked  for  solares  for  building  houses  in 
the  lands  of  Yerba  Buena,  which  had  previously  been  prohibited  from  being 
granted,  and  he  was  desirous  of  advancing  the  commerce  in  that  recent 
congregation  of  vecinos,  he  therefore  had  decreed  (dispuesto)  that  grants  for 
house-lots  may  be  made  of  any  part  of  said  prohibited  lands  ;  with  the 
understanding,  however,  that  those  asking  for  such  concessions  shall  pre- 
sent to  the  government  their  petitions  for  the  favor,  with  the  necessary 
reports,  or  informes.  The  alcalde  is  directed  to  give  notice  of  this  to  the 
vecinos. 

1839,  January  25,  Governor  Alvarado  directs  a  proclamation  "to  the 
alcalde  of  San  Francisco,"  and  orders  him  to  give  in  due  publication. 

1839,  February  28,  Governor  Alvarado  directs  "to  the  Illustrious  Ayun- 
tamiento  of  San  Francisco  "  his  proclamation  of  the  previous  day  (twenty- 
seventh),  dividing  all  California,  from  the  frontier  of  the  north  to  Cape  St. 
Lucas,  into  three  districts,  the  first  district  including  all  north  of  the  ex- 
Mission  of  San  Luis  Obispo.  This  district  was  divided  into  two  partidos, 
one  extending  from  the  north  of  Sonoma  to  the  Llagas,  with  Dolores  as  the 
cabacera,  and  the  other  from  the  Llagas  to  San  Luis  Obispo,  with  the  pueblo 
of  San  Juan  de  Castro  as  the  cabacera.  He  also  informs  that  body  of  the 
appoitment  of  Jose  Castro  as  prefect  of  that  district,  and  that  he  must  be 
recognized  and  obeyed  according  to  the  laws. 

1839,  March  9,  Governor  Alvarado  sends  "to  the  Alcalde  of  San  Fran- 
cisco" a  proclamation,  and  directing  that  the  notice  be  given  that  all  petitions 
for  lands  or  other  things  should  be  transmitted  to  the  secretary  through  the 
prefects,  for  their  reports  thereon. 
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During  the  early  part  of  this  year  Francisco  de  Haro  continued  to  act  as 
"alcalde,"  but  about  the  middle  or  a  little  after,  Francisco  Guerrero 
assumed  the  duties  of  Juez  de  Paz,  and  continued  to  act  in  that  capacity  till 
the  end  of  1841,  when  he  was  succeeded  by  Francisco  Sanchez,  who  held 
that  office  to  the  end  of  1843,  when  the  election  was  held  for  two  "  alcaldes 
of  nomination,"  under  the  new  organization  made  by  Micheltorena. 

1843,  May  23,  Francisco  Sanchez,  as  "Juez  de  Paz  of  the  jurisdiction  of 
the  port  of  San  Francisco,"  issues  an  order  to  the  owners  of  gardens  "  in 
the  establishment  of  Dolores,"  respecting  irrigation.  He  dates  this  order 
in  "  San  Francisco." 

1843,  November  14,  Governor  Micheltorena  issues  a  proclamation  restor- 
ing, in  part,  the  old  system  of  ayuntamientos,  and  discontinuing  the  prefects 
from  the  beginning  of  the  coming  year.     The  pueblo  of  San  Francisco  was 
to  elect,  on  the  following  December,  two  alcaldes,  of  first  and  second  nomi- 
nation, the  first  to  act  as  judge  in  the  first  instance  and  to  take  charge  of 
the  prefecture.     At  this  election  William  Hiuckley  was  elected  alcalde  of 
first  nomination,  and  Fiancisco  de  Haro  alcalde  of  second  nomination.    The 
former  resided  at  Yerba  Buena,  and  the  latter  at  the  old  Mission. 

1844,  January  20,  Secretary  Jimeno  writes  to  the  "  first  alcalde  of  the 
port  of  San  Francisco,"  congratulating  him,  in  the  name  of  the  governor, 
on  his  election,  and  hopes  he  will  devote  himself  to  the  public  welfare,  and 
the  improvement  of  that  town  and  its  vicinity. 

1844,  March  6,  Secretary  Jimeno  directs  two  official  communications  to 
the  "  first  alcalde  of  San  Francisco." 

1844,  March  14,  Jimeno  directs  an  official  communication  to  "  the  alcalde 
of  first  nomination  of  the  port  of  San  Francisco." 

1844,  March  30,  the  superior  tribunal  addresses  an  official  communica- 
tion to  "  William  Hinckley,  alcalde  of  first  nomination  of  San  Francisco." 
April  29,  the  tribunal  addresses  him  as  "  first  constitutional  alcalde  in  San 
Francisco  de  Asis ;"  on  June  4,  as  "  first  alcalde  of  San  Francisco  ;"  and 
on  October  29,  as  "  first  Juez  of  San  Francisco,"  etc.  There  are  various 
official  documents  extant,  addressed  to  him  by  the  governor,  the  secretary, 
the  military  commandant,  and  other  government  officers,  as  "alcalde  of 
San  Francisco,"  "  alcalde  of  San  Francisco  de  Asis,"  "  alcalde  of  the  port  of 
San  Francisco,"  "  alcalde  of  the  pueblo  of  San  Francisco,"  "  alcalde  of  the 
pueblo  of  San  Francisco  de  Asis,"  "  alcalde  of  Yerba  Buena,"  "Juez  of  first 
nomination  of  the  pueblo  of  San  Francisco  de  Asis,"  etc.  Of  the  local 
authorities  and  private  persons,  some  addressed  him  as  "  alcalde  of  San 
Francisco,"  some  as  "  alcalde  of  San  Francisco  de  Asis,"  some  as  "  alcalde 
of  Yerba  Buena,"  some  as  "alcalde  of  the  pueblo  of  San  Francisco,"  etc., 
etc.  Hinckley  dated  his  official  papers,  sometimes,  "  pueblo  of  San  Fran- 
cisco," sometimes,  "  court  of  first  nomination  of  San  Francisco  de  Asis," 
"  Yerba  Buena,"  etc.,  etc.  In  the  official  correspondence  between  him  and 
the  second  alcalde,  the  former  residing  at  Yerba  Buena,  and  the  latter  at  the 
Mission,  their  letters  are  dated,  indiscriminately,  "  San  Francisco,"  "  San 
Francisco  de  Asis,"  "  pueblo  of  San  Francisco,"  etc.  At  that  time,  at  least, 
no  distinction  was  made  in  the  use  of  these  names.  On  the  12th  of  Novem- 
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ber  an  order  was  issued  by  the  governor,  and  directed  to  the  "  first  alcalde 
of  San  Francisco,"  to  hold  an  election  of  alcaldes  on  the  first  Sunday  in 
December,  for  the  coming  year.  On  the  fifth  of  December  Hinckley  issued 
a  notice,  dated  "  San  Francisco  de  Asis,"  for  an  election  to  be  held  in  "  Do- 
lores," on  Sunday,  the  eighth,  for  first  and  second  alcaldes,  no  election 
having  been  held  on  the  previous  Sunday.  At  the  secondary  election,  held 
December  15,  Juan  Padilla  was  chosen  first  alcalde,  and  Jose  de  la  Sanchez 
second  alcalde.  In  the  returns  it  is  described  as  an  election  "  in  the  pueblo 
of  San  Francisco  de  Asis;  "  and  these  returns  are  sent  to  Hinckley,  who 
resided  at  Yerba  Buena,  and  is  addressed  as  "  first  alcalde  of  San  Francisco 
de  Asis."  Hinckley  writes  an  official  letter,  dated  "  pueblo  of  San  Francisco 
de  Asis,"  and  sends  it  to  De  Haro,  at  the  Mission,  addressed  to  the  "  alcalde 
of  second  nomination  of  San  Francisco  de  Asis." 

1845.  In  the  official  correspondence  of  this  year,  Padilla  and  Sanchez  are 
addressed  as  "  first  and  second  alcaldes ;"  sometimes  of  "  San  Francisco," 
sometimes  "of  San  Francisco  de  Asis,"  and  sometimes  "of  the  pueblo  of 
San  Francisco,"  etc.,  etc.     On  the  twelfth  of  October,  of  this  year,  Sanchez 
issued  a  proclamation,  dated  at  "  Yerba  Buena,"  in  which  he  styles  himself 
"  constitutional  alcalde  of  the  jurisdiction  of  San  Francisco." 

1846.  Sanchez  continued  to  act  as  alcalde  during  the  early  part  of  this 
year ;  and,  after  him,  Jose  Jesus  Noe  seems  to  have  officiated  until  July. 
Noe  is  called,  in  the  official  documents,  "  alcalde  of  San  Francisco,"  "  Juez 
of  San  Francisco,"  "alcalde  of  first  nomination,"  "Juez  de  Paz,"  etc.,  etc. 
The  officers  appointed  and  elected  after  the  military  possession  by  the  United 
States,  in  July,  at  first  assumed  the  title  of  "  magistrate,"  but  very  soon 
afterwards  adopted  the  Spanish  word  "  alcalde,"  which  was  continued  until 
1850. 

The  foregoing  is  but  a  brief  synopsis  of  a  very  small  number  of  the 
official  papers  and  records  still  existing.  They  are  sufficient,  however,  to 
show  the  correctness  of  the  reasoning  of  the  court  on  this  point,  and  to 
disprove  the  absurd  theories  which  have  been  raised  by  interested  parties, 
about  the  different  names  applied,  in  old  documents,  to  the  pueblo  gener- 
ally, and  to  particular  localities.  The  attempt  of  Richardson,  and  other 
Limantour  witnesses,  to  ignore  the  pueblo  of  San  Francisco,  which  was  or- 
ganized at  the  end  of  1834,  and  to  erect  a  new  "  pueblo  of  Yerba  Buena," 
with  a  little  plat  of  land  between  California  and  Dupont  streets,  and  the 
beach,  is  so  thoroughly  exploded  by  the  official  records  as  to  deserve  not 
the  slightest  consideration.  Note  5  to  Opinion  in  Hart  v.  Burnett,  by  a  Mem- 
ber of  the  California  Bar. 

This  member  of  the  Bar  referred  to  was  the  late  General  Halleck,  of  the 
U.  S.  Army,  who,  while  secretary  of  State,  under  the  government  of  Gen- 
eral Riley,  and  afterwards,  while  practicing  his  profession  of  the  law  in 
San  Francisco,  had  given  great  attention  to  the  subject  of  land  titles  in 
California,  and  particularly  to  the  claims  of  pueblos  existing  upon  the  ac- 
quisition of  the  country  to  lands  embracing  the  sites  of  such  pueblos,  or 
within  their  immediate  vicinity. 


The  character  of  the  title  to  lands  within  the  limits  of  pueblos  or  towns 
in  California,  for  their  benefit  and  the  benefit  of  their  inhabitants,  as 
as  recognized  by  the  laws  of  Mexico,  considered.  Until  the  lands 
designated  were  definitely  assigned  by  officers  of  the  government, 
the  right  of  the  pueblo  was  an  imperfect  one,  requiring  recognition  by 
the  tribunals  of  the  United  States  before  it  became  an  indefeasible 
estate. 


OF   THE 

UNITED  STATES  SUPREME 


IN 


DELIVERED   BY 

MR.    JUSTICK     KIELD, 

At  December  Term,  1867* 


Error  to  the  Circuit  Court  for  California;  the  action 
there  having  been  to  recover  possession  of  a  tract  of  land 
within  the  city  of  San  Francisco. 

The  plaintiff  claimed  as  seized  in  fee  under  title  from 
the  city  of  San  Francisco.  The  defendant  claimed  pos- 
session as  an  officer  of  the  United  States,  setting  up  that 
the  property  was  public  property  of  the  United  States 
reserved  for  military  purposes. 

The  city's  title  was  thus:  It  seemed  to  be  sufficiently 
plain,  from  historical  evidences  and  from  adjudicated 
cases,  that  at  the  time  of  the  conquest  of  California  by 
the  United  States  there  was  at  the  present  site  of  San 
Francisco  a  pueblo  of  some  kind;  that  is  to  say,  that 
there  was  a  settlement  or  collection  of  individuals  there 

*  Reported  in  6  Wallace,  363. 


having  an  ayuntamiento  composed  of  alcaldes,  regidores, 
and  other  municipal  officers.* 

It  seemed  sufficiently  plain  also  that  there  were  general 
Mexican  laws  governing  the  subject,  which  authorized 
territory  to  an  extent  not  exceeding  four  square  leagues 
to  be  marked  out  and  dedicated  to  the  use  of  pueblos  and 
of  their  inhabitants  for  certain  purposes. 

What,  however,  was  the  precise  nature  of  this  pueblo 
at  San  Francisco,  or  what  the  nature  of  its  rights  or  of 
pueblo  rights  generalty  in  any  four  leagues,  and  by  what 
lines  these  particular  four  leagues  were  to  be  defined,  was 
not  so  clear,  nor  at  all  conceded,  though  it  was  asserted 
by  the  plaintiff  that  the  four  leagues  in  immediate  con- 
nection with  San  Francisco  were  to  be  measured  from  the 
presidio  of  the  old  pueblo,  the  place  occupied  by  the  gar- 
rison of  the  town,  and  hence  were  to  be  bounded  of 
necessity  on  three  sides  by  waters  of  the  ocean,  the  bay, 
and  the  Golden  Gate.  And  it  was  shown  that  a  line 
drawn  from  water  to  water,  east  and  west,  would  segregate 
in  the  easiest  manner  the  four  leagues  to  which,  as  suc- 
cessor of  the  former  pueblo,  the  city  was  entitled. 

If  such  a  line  had  ever  been  drawn,  the  tract  now  in 
controversy  would  have  been  included  within  it.  But 
there  was  no  evidence  that  any  assignment  of  land  had 
ever  in  any  way  been  made  to  the  pueblo  where  San 
Francisco  now  stands,  under  the  former  government. 

On  the  3d  of  March,  1851,  Congress  passed  the  act  to 
ascertain  and  settle  private  land  claims  in  California. 
This  act  by  its  eighth  section  makes  it  the  duty  of  every 
person  having  claims  to  lands  there  to  present  them  for 
investigation  and  the  evidence  in  support  of  them  to  a 
board  of  commissioners,  which  was  created  by  the  act. 

*See  Dwinelle's  Colonial  History  of  the  City  of  San  Francisco;  Hart 
v.  Burnett,  15  California,  540;  where  the  general  character  of  the  docu- 
mentary evidence  of  the  existence  of  the  pueblo,  and  of  the  rights  it 
possessed,  is  set  forth  and  considered. 


The  fourteenth  section  declared,  however,  that  the  general 
requirements  of  this  eighth  section  should  not  extend  to 
"  any  town  lot,  farm  lot,  or  pasture  lot  held  under  any 
grant  from  any  corporation  to  which  lands  may  have 
been  granted  for  the  establishment  of  a  town  by  the 
Spanish  or  Mexican  government,  or  the  lawful  authori- 
ties thereof,  nor  to  any  city,  town,  or  village  lot,  which 
city,  town,  or  village  existed  on  the  7th  day  of  July,  1846, 
but  that  the  claim  for  the  same  shall  be  presented  by  the 
corporate  authorities  of  said  town,"  and  that  "  the  fact  of 
the  existence  of  the  said  city,  town,  or  village  on  the  said 
7th  of  July,  1846,  being  duly  proved,  shall  be  prima  fade 
evidence  of  a  grant  to  such  corporation." 

In  July,  1852,  the  city  presented  to  this  board  a  claim 
for  the  four  leagues,  praying  a  confirmation;  and  in  De- 
cember, 1854,  the  board  confirmed  the  claim  to  a  portion 
of  the  land,  in  which  portion  were  embraced  the  premises 
now  in  controversy. 

In  June,  1855,  in  virtue  of  an  ordinance  known  as  the 
Van  Ness  ordinance,  passed  by  the  common  council  of 
the  city  of  San  Francisco,  and  subsequently,  in  1858, 
(Statutes  of  1858,  p.  58,)  ratified  and  confirmed  by  the 
legislature  of  California,  whatever  right  the  city  had  to 
the  premises  in  controversy,  on  the  1st  of  January,  1855, 
passed  to  a  party  under  whom  the  plaintiff  claimed. 

Such  was  the  plaintiff's  case. 

By  the  defendant's,  it  appeared  that  in  November,  1850, 
the  President  of  the  United  States  made,  through  the 
War  Department,  and  in  a  usual  way,  an  order  that  a 
certain  parcel  of  land  described  by  him,  situated  on  the 
bay  of  San  Francisco,  California,  and  which,  it  was  said 
by  one  side  here,  did,  in  point  of  fact,  embrace  the  prem- 
ises in  controversy,  and  by  the  other  that  it  did  not, 
should  be  exempted  from  sale  and  reserved  for  public 
purposes.  A  private  claimant  to  this  tract  proposing 


subsequently  that  certain  other  bounds  should  be  substi- 
tuted, with  the  understanding  that  if  this  was  agreed  to 
by  the  government  he  would  resign  all  pretensions  to 
title  within  the  reservation,  as  fixed  by  the  modified 
boundary,  proposed,  the  President,  in  December,  1851,  in 
compliance  with  a  recommendation  to  that  effect  from 
the  Engineer  Department,  made  in  October,  1851,  modi- 
fied and  reduced  the  reservation,  describing  it  more  par- 
ticularly, and  in  such  a  way  as  to  divide  the  tract  origi- 
nally reserved  into  two  separate  tracts,  and,  as  it  was  said 
on  one  side  here,  to  include  also  land  not  included  in  the 
original  order.  In  one  of  these  tracts  the  premises  in 
controversy  were  embraced. 

The  fact,  therefore,  that  the  President  had  reserved  the 
tract  for  the  purposes  of  the  Federal  government  was  one 
part  of  the  defendant's  case.  Another  was  this  : 

In  stating  the  city's  title  it  has  been  said  that  the  board 
of  land  commissioners,  in  December,  1854,  confirmed  the 
claim  of  the  city  to  a  part  of  the  four  leagues  claimed  by 
it  as  a  pueblo,  which  part  included  these  premises.  If 
the  matter  had  stopped  there,  the  case  of  the  plaintiff 
might  have  been  free  from  question.  But  it  did  not  stop 
there.  The  sequel  was  thus : 

In  March,  1856,  a  transcript  of  the  proceedings  and 
decision  of  the  board  was  filed  in  the  District  Court  of 
the  United  States,  this  operating  under  the  statute  of 
August  31, 1852,  as  an  appeal  by  the  party  against  whom 
the  decision  was  given.  Both  city  and  United  States  in 
this  case  considered  the  decision  as  against  them,  and 
both  gave  notice  of  their  intention  to  appeal.  The  appeal 
of  the  United  States  was,  however,  on  notice  of  the 
Attorney-General  and  the  stipulation  of  the  district 
attorney,  dismissed,  and  the  city  alone  prosecuted  its 
appeal.  While  the  appeal  was  thus  pending  in  the  Dis- 
trict Court,  Congress  passed  an  act,  (Act  of  July  1,  1864, 
13  Stat.  at  Large,  332,)  by  virtue  of  which  the  case  became 


transferred  to  the  Circuit  Court  of  the  United  States.  That 
court,  in  May,  1865,  confirmed  the  claim  of  the  city  to  the 
four  leagues,  excepting,  among  others,  such  parcels  of  land 
as  had  been  previously  "  reserved  or  dedicated  to  public 
uses  by  the  United  States;"  meaning  by. this  the  tracts 
reserved  as  above  mentioned  by  the  then  President,  Mr. 
Fillmore.  From  this  decree  of  the  Circuit  Court  the 
United  States  appealed  to  the  Supreme  Court  at  Wash- 
ington. 

After  the  appeal  taken,  (but  previous  to  the  trial  in  the 
present  case,)  Congress  relinquished  all  right  of  the  United 
States  to  land  situated  within  the  city  of  San  Francisco, 
and  confirmed  to  it  by  the  decree  just  mentioned,  to  the 
city,  'and  confirmed  the  city's  claim,  subject,  however, 
to  the  reservations  and  exceptions  designated  in  that 
decree,  (Act  of  March  8,  1866,  14  Stat.  at  Large,  4",) 
and  also  subject  to  certain  specified  trusts.  The  appeal 
of  the  United  States  to  the  Supreme  Court  was  accord- 
ingly dismissed. 

On  the  trial  of  the  present  case  the  plaintiff  objected 
to  the  admission  of  the  evidence  of  the  first  reservation 
of  the  President,  on  account  of  its  indefiniteness  of  de- 
scription, and  because  the  President  could  not  make  a 
reservation  out  of  pueblo  lands;  and  of  the  second  one, 
among  other  reasons,  because  it  was  the  result  of  a  com- 
promise between  the  government  and  an  adverse  claimant. 

He  objected  also  to  the  admission  of  the  decree  men- 
tioned as  having  been  made  in  the  Circuit  Court,  it  being 
admitted  on  the  other  side  that  an  appeal  was  taken  to  it 
by  the  United  States  and  was  still  pending. 

The  objections  were  all  overruled ;  and  judgment  having 
been  given  for  the  defendant,  the  case  was  now  here  on 
error. 

The  case,  it  will  be  seen,  involved  essentially  the  ques- 
tion of  the  nature  of  the  title  and  ownership  of  lands  held 
by  Mexican  pueblos  under  the  laws  of  Mexico  in  force 
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in  California  at  the  date  of  the  conquest  of  that  country, 
and,  to  some  extent,  of  the  nature  of  a  pueblo  itself. 

Mr.  Justice  FIELD  delivered  the  opinion  of  the  Court. 

The  premises  for  the  possession  of  which  this  action  is 
brought  are  situated  within  the  city  of  San  Francisco,  in 
the  State  of  California.  The  plaintiff  claims  to  be  seized 
in  fee  of  them,  and  derives  his  title  from  the  city  of  San 
Francisco  under  an  ordinance  of  the  common  council  for 
the  settlement  of  land  titles  in  the  city  passed  on  the  20th 
of  June,  1855,  commonly  known  as  the  Van  Ness  ordi- 
nance, and  the  act  of  the  legislature  of  the  State  ratifying 
and  confirming  the  same. 

The  defendant  is  an  officer  in  the  army  of  the  United 
States,  commanding  the  military  department  of  California, 
and  as  such  officer  entered  upon  the  possession  of  the 
premises  previous  to  the  commencement  of  this  action, 
and  has  ever  since  held  them  under  the  order  of  the  Secre- 
tary of  War  as  part  of  the  public  property  of  the  United 
States  reserved  for  military  purposes. 

At  the  time  the  ordinance  named  was  passed  the  city  of 
San  Francisco  asserted  title,  as  successor  of  a  Mexican 
pueblo  in  existence  on  the  acquisition  of  the  country,  to 
four  square  leagues  of  land,  embracing  the  site  of  the 
present  city,  and  had  presented  her  claim  for  the  same  to 
the  board  of  land  commissioners  created  under  the  act  of 
March  3,  1851,  and  the  board  had  confirmed  the  claim  to 
a  portion  of  the  land,  including  the  premises  in  question, 
and  rejected  her  claim  for  the  residue.  Dissatisfied  with 
the  limitation  of  her  claim,  the  city  prosecuted  an  appeal 
from  the  decision  of  the  board  to  the  United  States  Dis- 
trict Court,  and  this  appeal  was  then  pending  and  unde- 
termined. By  the  second  section  of  the  ordinance  the  city 
relinquished  and  granted  all  the  title  and  claim  which 
she  thus  held  to  the  land  within  her  corporate  limits,  as 
defined  by  the  charter  of  1851,  with  certain  exceptions, 


to  the  parties  in  the  actual  possession  thereof,  by  them- 
selves or  tenants,  on  or  before  the  1st  of  January,  1855, 
provided  such  possession  was  continued  up  to  the  time  of 
the  introduction  of  the  ordinance  into  the  common  coun- 
cil, or  if  interrupted  by  an  intruder  or  trespasser,  had 
been  or  might  be  recovered  by  legal  process.  In  March, 
1858,  the  legislature  of  the  State  ratified  and  confirmed 
this  ordinance.  The  party  through  whom  the  plaintiff 
traces  his  title  was  in  such  actual  possession  of  the  prem- 
ises in  controversy  both  at  the  time  designated  by  the  ordi- 
nance and  also  on  the  passage  of  the  confirmatory  act  of 
the  legislature,  and  therefore  acquired  whatever  right  or 
title  the  city  possessed ;  and  he  improved  and  cultivated 
the  premises,  and  erected  a  building  thereon,  which  was 
occupied  by  the  plaintiff  as  his  residence  when  he  was 
ousted  by  the  defendant. 

On  the  other  hand,  the  authorities  of  the  United  States 
at  the  date  of  the  ordinance,  and  long  previous  to  that 
date,  claimed  the  right  to  hold  the  premises  as  property 
of  the  United  States,  and  as  being  a  portion  of  a  tract  set 
apart  for  public  purposes.  As  early  as  the  5th  of  Novem- 
ber, 1850,  President  Fillmore  made  an  order  that  certain 
parcels  of  land  situated  "on  the  bay  of  San  Francisco" 
should  be  exempted  and  reserved  from  sale  for  such  pur- 
poses. Notice  of  this  order  was  soon  afterwards  coinmu- 
cated  to  the  Commissioner  of  the  General  Land  Office,  and 
in  June  following  was  transmitted  by  him  to  the  surveyor- 
general  of  the  United  States  for  California,  in  whose  office 
it  has  ever  since  remained  on  file. 

On  the  31st  of  December,  1851,  this  order  was  modified 
by  the  President  in  some  particulars,  and  the  first  parcel 
reserved,  or  supposed  to  have  been  reserved,  by  it  was 
divided  into  two  separate  tracts,  each  of  which  was  de- 
scribed with  precision.  We  do  not  deem  it,  therefore,  of 
any  consequence  whether  the  description  of  the  first  par- 
cel in  the  original  order  was  defectiv^4Hati -indefinite,  as 
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contended  by  counsel,  or  whether  or  not  it  included  the 
premises  in  controversy.  Nor  is  it  of  any  consequence 
that  the  modification  was  made,  as  asserted,  to  avoid  a 
possible  contest  with  an  adverse  claimant  to  a  portion  of 
the  original  reservation.  The  reasons  which  may  have 
governed  the  President  cannot  affect  the  validity  of  his 
action.  He  possessed  the  same  authority  in  1851  to 
modify  the  reservation  of  1850,  by  enlarging  or  reducing 
it,  that  he  possessed  to  make  the  reservation  in  the  first 
instance.  It  is  sufficient,  in  the  view  we  take  of  this  case, 
that  one  of  the  tracts  described  in  the  last  order  embraces 
the  premises  in  controversy. 

The  question  presented  for  determination  is,  therefore, 
between  the  title  of  the  city  of  San  Francisco,  as  it  ex- 
isted on  the  1st  day  of  January,  1855,  and  the  title  on 
that  day  of  the  United  States. 

It  must  be  conceded  that  there  was  a  pueblo  of  some 
kind  at  the  site  of  the  city  of  San  Francisco  upon  the 
conquest  of  the  country  by  the  United  States  on  the  7th 
of  July,  1846.  We  say  a  pueblo  of  some  kind,  for  the 
term,  which  answers  generally  to  the  English  word  town, 
may  designate  a  collection  of  individuals  residing  at  a 
particular  place,  a  settlement  or  a  village,  or  may  be  ap- 
plied to  a  regular  organized  municipality.  The  histori- 
cal evidence,  to  which  we  have  been  directed  in  the  argu- 
ment, shows  that  there  was  a  pueblo  at  that  site  under 
the  government  of  an  ayuntamiento,  composed  of  an 
alcalde,  regidores,  and  other  officers,  as  early  as  1835,  and 
that  it  continued  in  existence  for  some  years  under  that 
government,  and  subsequently  until,  and  for  some  time 
after  the  conquest,  under  the  government  of  justices  of 
the  peace  or  alcaldes. 

It  must  be  conceded,  also,  that  the  pueblo,  which  thus 
existed,  possessed  some  claim  legal,  or  equitable  to,  or 
some  interest  in  lands  within  the  limits  of  four  square 
leagues,  to  be  assigned  and  measured  off  from  the  north- 
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ern  portion  of  the  peninsula,  upon  which  the  city  of  San 
Francisco  is  situated,  and  that  the  city  has  succeeded  to 
such  claim  or  interest.  This  has  been  held  by  the  Su- 
preme Court  of  the  State  after  the  most  elaborate  and 
extended  consideration.  But  what  is  of  more  conse- 
quence, and  is  conclusive  upon  this  court,  it  has  been  so 
adjudged  by  the  Circuit  Court  of  the  United  States,  and 
that  adjudication  has  been  made  final,  as  we  shall  here- 
after see,  by  the  legislation  of  Congress,  and  the  dismissal 
of  the  appeal  to  this  court,  which  followed  that  legisla- 
tion. 

By  the  laws  of  Mexico,  which  prevailed  in  California 
at  the  date  of  the  conquest,  pueblos  or  towns,  when  once 
established  and  officially  recognized,  were  entitled,  for 
their  benefit  and  the  benefit  of  their  inhabitants,  to  the 
use  of  lands,  embracing  the  site  of  such  pueblos  or  towns, 
and  of  adjoining  lands  within  certain  prescribed  limits. 
This  right,  as  we  observed  in  Townsend  v.  Greeley,  (5  Wall. 
336,)  appears  to  have  been  common  to  the  cities  and 
towns  of  Spain  from  an  early  period  in  her  history,  and 
was  recognized  in  the  laws  and  ordinances  for  the  settle- 
ment and  government  of  her  colonies  on  this  continent. 
The  same  general  system  of  laws  for  the  establishment 
and  government  of  pueblos,  and  the  assignment  to  them 
of  lands  that  prevailed  under  Spain,  was  continued  in 
Mexico,  with  but  little  variation,  after  her  separation  from 
the  mother  country.  These  laws  provided  for  the  assign- 
ment to  the  pueblos,  for  their  use  and  the  use  of  their 
inhabitants,  of  land  not  exceeding  in  extent  four  square 
leagues.  Such  assignment  was  to  be  made  by  the  public 
authorities  of  the  government  upon  the  original  estab- 
lishment of  the  pueblo,  or  afterwards  upon  the  petition  of 
its  officers  or  inhabitants;  and  the  land  was  to  be  meas- 
ured off  in  a  square  or  prolonged  form,  according  to  the 
nature  and  condition  of  the  country.  All  lands  within 
the  general  limits  stated,  which  had  previously  become 
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private  property,  or  were  required  for  public  purposes, 
were  reserved  and  excepted  from  the  assignment. 

Until  the  lands  were  thus  definitely  assigned  and  meas- 
ured .off,  the  right  or  claim  of  the  pueblo  was  an  imper- 
fect one.  It  was  a  right  which  the  government  might 
refuse  to  recognize  at  all,  or  might  recognize  in  a  quali- 
fied form ;  it  might  be  burdened  with  conditions,  and  it 
might  be  restricted  to  less  limits  than  the  four  square 
leagues,  which  was  the  usual  quantity  assigned.  Even 
after  the  assignment  the  interest  acquired  by  the  pueblo 
was  far  from  being  an  indefeasible  estate  such  as  is  known 
to  our  laws.  The  purposes  to  be  accomplished  by  the 
creation  of  pueblos  did  not  require  their  possession  of  the 
fee.  The  interest,  as  we  had  occasion  to  observe  in  the 
case  already  cited,  amounted  to  little  more  than  a  re- 
stricted and  qualified  right  to  alienate  portions  of  the 
land  to  its  inhabitants  for  building  and  cultivation,  and 
to  use  the  remainder  for  commons,  for  pasture  lands,  or 
as  a  source  of  revenue,  or  for  other  public  purposes. 
And  this  limited  right  of  disposition  and  use  was  in  all 
particulars  subject  to  the  control  of  the  government  of 
the  country. 

It  is  not  pretended  that  any  assignment  of  lands  was 
ever  made  to  the  pueblo  of  San  Francisco  under  the 
former  government.  Her  claim  or  right  to  any  lands 
being  therefore  an  imperfect  one,  required  the  recognition 
and  action  of  the  new  government  before  it  could  be 
turned  into  an  absolute  and  indefeasible  estate.  Nor  did 
it  any  the  less  require  such  recognition  and  action  by 
reason  of  the  presumption  raised  by  the  fourteenth  sec- 
tion of  the  act  of  March  3,  1851,  of  a  grant  of  land  to  a 
city,  town,  or  village  which  was  proved  to  have  been  in 
existence  on  the  7th  of  July,  1846.  That  section  does 
not  specify  the  extent  of  the  grant  which,  for  the  purpose 
of  determining  the  claim  of  the  lot  holders,  and  of  the 
city,  was  to  be  presumed  to  have  been  made ;  nor  does  it 
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furnish  any  measure  by  which  the  limits  of  such  grant 
could  be  fixed.  The  claim  of  the  city  had,  therefore,  as 
the  law  then  stood,  to  undergo  judicial  investigation  be- 
fore the  board  of  land  commissioners  created  under  the 
act  of  March  3,  1851,  and  to  depend  for  its  validity  and 
extent  upon  the  determination  of  the  board,  and  of  the 
tribunals  of  the  United  States  to  which  it  could  be  car- 
ried. The  authorities  of  the  city  so  regarded  the  claim, 
and  by  their  direction  it  was  presented  to  the  board  in 
July,  1852.  In  December,  1854,  the  board  confirmed  the 
claim,  as  we  have  already  stated,  to  a  portion  of  the  four 
square  leagues,  embracing  the  premises  in  suit,  and  re- 
jected it  for  the  residue.  From  the  decision  an  appeal 
was  taken  by  the  filing  of  a  transcript  of  the  proceedings 
and  decision  of  the  board  with  the  clerk  of  the  District 
Court.  The  appeal  was  by  statute  for  the  benefit  of  the 
party  against  whom  the  decision  was  rendered ;  in  this 
case  of  both  parties — of  the  United  States,  which  con- 
tested the  entire  claim,  and  of  the  city,  which  asserted  a 
claim  to  a  greater  quantity  than  that  confirmed — and 
both  parties  gave  notice  of  their  intention  to  prosecute 
the  appeal.  Subsequently,  in  February,  1857,  the  Attor- 
ney-General withdrew  the  appeal  on  the  part  of  the 
United  States,  and  in  March  following,  the  District  Court, 
upon  the  stipulation  of  the  district  attorney,  ordered  that 
appeal  to  be  dismissed,  and  gave  leave  to  the  city  to  pro- 
ceed upon  the  decree  of  the  board  as  upon  a  final  decree. 
The  counsel  of  the  plaintiff  contend  that  this  decree 
closed  the  controversy  between  the  city  and  the  United 
States  as  to  the  lands  to  which  the  claim  was  confirmed. 
But  in  this  view  they  are  mistaken.  Had  the  city  accepted 
the  leave  granted,  withdrawn  her  appeal,  and  proceeded 
under  the  decree  as  final,  such  result  would  have  fol- 
lowed. But  this  course  she  declined  to  take.  She  con- 
tinued the  appeal  for  the  residue  of  her  claim  to  the  four 
square  leagues.  This  kept  open  the  whole  issue  with  the 
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United  States.  The  proceeding  in  the  District  Court, 
though  called  in  the  statute  an  appeal,  was  not  in  fact 
such.  It  was  essentially  an  original  suit,  in  which  new 
evidence  was  given  and  in  which  the  entire  case  was 
open.  That  this  was  the  character  of  the  proceeding  in 
the  District  Court  follows  from  the  decision  in  the  case  of 
United  States  v.  Ritchie,  (17  How.  533.)  In  that  case  it 
was  contended  that  the  act  of  Congress  in  prescribing  an 
appeal  from  the  board  of  commissioners  to  the  District 
Court  was  unconstitutional,  as  the  board  was  not  a  court 
under  the  Constitution,  and  could  not  be  invested  with 
any  portion  of  the  judicial  power  conferred  upon  the 
general  government;  but  this  court,  Mr.  Justice  Nelson 
delivering  the  opinion,  held  that  the  suit  was  to  be  re- 
garded as  an  original  proceeding,. and  that  the  removal 
of  the  transcript  papers  and  evidence  into  it  from  the 
board  of  commissioners  was  the  mode  provided  for  its  in- 
stitution in  that  court. 

"  The  transfer,  it  is  true,"  said  the  court,  "  is  called  an 
appeal.  We  must  not,  however,  be  misled  by  a  name, 
but  look  to  the  substance  and  intent  of  the  proceeding. 
The  District  Court  is  not  confined  to  a  mere  re-examina- 
tion of  the  case  as  heard  and  decided  by  the  board  of 
commissioners,  but  hears  the  case  de  novo  upon  the  papers 
and  testimony  which  had  been  used  before  the  board, 
they  being  made  evidence  in  the  District  Court,  and  also 
upon  such  further  evidence  as  either  party  may  see  fit  to 
produce." 

The  dismissal  of  the  appeal  on  the  part  of  the  United 
States  did  not,  therefore,  preclude  the  government  from 
the  introduction  of  new  evidence  in  the  District  Court,  or 
bind  it  to  the  terms  of  the  original  decree. 

The  authorities  cited  by  counsel  to  show  that  when  only 
one  party  appeals  from  a  decree  in  a  California  land  case, 
the  other  party  cannot  urge  objections  to  the  decree,  or 
insist  upon  its  modification,  have  no  application.  They 
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are  adjudications  made  in  cases  of  appeal  from  the  Dis- 
trict Court  to  the  Supreme  Court,  where  the  case  is  heard 
on  the  record  from  the  court  below,  and  where  error  upon 
the  record  alleged  by  the  appellant  is  alone  considered,  or 
in  cases  where  an  attempt  has  been  made  upon  supple- 
mentary proceedings  on  a  survey  of  the  land  confirmed  to 
deviate  from  the  terms  of  the  original  decree.  Thus,  in 
Malarin  v.  United  States,  (1  Wall.  282,)  the  District  Court 
had  affirmed  the  validity  of  the  grant  to  the  claimant, 
but  had  limited  it  to  one  square  league.  The  claimant 
insisted  that  he  was  entitled  under  the  grant  to  a  con- 
firmation of  two  square  leagues,  and  therefore  prosecuted 
an  appeal.  The  United  States  were  satisfied  with  the 
decree,  and  did  not  appeal.  The  case,  therefore,  neces- 
sarily stood  in  this  court  upon  the  simple  question 
whether  the  confirmation  should  have  been  for  one  or 
for  two  leagues ;  and  the  court  said,  that  as  the  govern- 
ment had  declined  to  appeal,  the  validity  of  the  grant 
was  not  open  for  consideration.  There  is  no  analogy  be- 
tween this  case  and  the  so-called  appeal  from  the  board  of 
commissioners  to  the  District  Court,  which  is  only  a  mode, 
as  we  have  said,  for  the  institution  of  a  new  suit  in  that 
court. 

In  the  case  of  United  States  v.  HaUeck,  (1  Wall.  439,)  the 
decree  of  the  board  of  commissioners  described  the  land 
confirmed  by  specific  boundaries.  This  decree  became 
final  by  the  withdrawal  by  the  United  States  of  the  appeal 
taken  on  their  behalf.  But  in  the  survey  of  the  land  an 
attempt  was  made  to  change  the  meaning  of  the  language 
of  the  decree  by  showing  that  the  commissioners  were 
ignorant  of  the  course  and  direction  of  the  American 
River,  one  of  the  boundaries  prescribed,  and,  therefore, 
intended  different  lines  from  those  specifically  declared. 
To  this  the  court  said,  that  the  decree  was  a  finality, 
not  only  on  the  question  of  title,  but  as  to  the  bound- 
aries which  it  specified;  that  if  it  were  erroneous  in 
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either  particular  the  remedy  was  by  appeal ;  but  that  the 
appeal  having  been  withdrawn  by  the  government  the 
question  of  its  correctness  was  forever  closed.  In  other 
words,  the  court  held  that  a  decree  which  had  become 
final  could  not  be  disregarded  or  deviated  from  in  the 
subsequent  proceedings  taken  for  its  execution.  Between 
the  doctrine  here  asserted  and  the  doctrine  contended  for 
by  the  counsel  of  the  plaintiff  there  is  no  analogy. 

The  case  of  the  city  remained  in  the  District  Court  on 
her  appeal  until  1864.  On  the  1st  of  July  of  that  year, 
Congress  passed  an  act  "  to  expedite  the  settlement  of 
titles  to  land  in  the  State  of  California."  By  the 
fourth  section  of  this  act  the  District  Courts  of  California 
were  authorized  to  transfer  cases  for  the  determination  of 
claims  to  land  under  the  act  of  March  3,  1851,  pending 
before  them  on  appeal  to  the  Circuit  Court  of  the  United 
States  when  they  affected  the  titles  of  lands  within  the 
corporate  limits  of  any  city  or  town.  Under  this  act  the 
District  Court  in  September  following  transferred  the  city 
case  to  the  Circuit  Court,  and  in  October  that  court  con- 
firmed the  claim  of  the  city  to  four  square  leagues,  sub- 
ject to  certain  exceptions,  among  which  were  all  such 
parcels  of  land  as  had  been  previously  "  reserved  or  dedi- 
cated to  public  uses  by  the  United  States."  The  decree 
upon  this  adjudication  was  finally  settled  and  entered  on 
the  18th  of  May,  1865.  An  appeal  from  it  was  taken  by 
the  United  States  to  the  Supreme  Court;  and  the  pen- 
dency of  this  appeal  was  made  the  ground  of  objection  to 
the  admissibility  of  the  decree  when  it  was  offered  in  evi- 
dence. The  appeal,  it  was  contended,  suspended  the 
operation  of  the  decree  and  took  from  it  all  efficacy  as 
evidence  of  title.  Such  undoubtedly  is  the  general  effect 
of  an  appeal  in  these  land  cases,  that  is  to  say,  the  decrees 
rendered  by  the  District  Court  cannot  support  the  title 
of  the  confirmees  or  of  parties  claiming  under  them  pend- 
ing appeals  therefrom,  when  by  the  judgment  of  the  ap- 
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pellate  court  the  claims  of  the  confirmees  in  the  premises 
in  controversy  may  be  defeated.  But  in  this  case  no 
such  result  could  have  followed  from  any  judgment  of 
the  Supreme  Court.  The  objection  of  the  plaintiff  was 
prompted  by  the  fact  that  the  defendant  contended,  and,  as 
we  shall  show,  contended  correctly,  that  the  lands  reserved 
by  the  decree  from  the  confirmation  to  the  city  included 
the  premises  in  controversy.  Assuming  that  to  have  been 
the  fact,  the  judgment  of  the  Supreme  Court  could  not 
have  affected  in  any  respect  the  title  of  the  plaintiff. 
That  court  would  have  heard  the  case  upon  the  record, 
and  if  it  had  not  affirmed  the  decree,  would  have  reversed 
it,  or  have  modified  it  only  in  the  particulars  in  which 
error  was  alleged  by  the  appellant.  A  judgment  in  favor 
of  the  United  States  could  only  have  had  the  effect  either 
of  defeating  the  entire  claim  of  the  city  or  of  restricting 
its  extent  in  a  still  greater  degree;  it  could  not  have  re- 
moved the  exception  made  in  it  of  the  lands  reserved  for 
public  uses. 

But  there  is  another  and  conclusive  answer  to  the  ob- 
jection to  the  admissibility  of  the  decree.  By  the  action 
of  Congress  it  had  become,  with  some  modifications,  final. 
On  the  8th  of  March,  1866,  which  was  previous  to  the 
trial  of  this  action,  Congress  passed  an  act  "  to  quiet  the 
title  to  certain  lands  within  the  corporate  limits  of  the 
city  of  San  Francisco."  (Statutes  of  1865-'6,  p.  4.)  By 
this  act  all  the  right  and  title  of  the  United  States  to  the 
land  situated  writhin  the  corporate  limits  of  San  Francisco, 
confirmed  to  the  city  by  the  decree  of  the  Circuit  Court, 
were  relinquished  and  granted  to  the  city,  and  the  claim 
of  the  city  was  confirmed,  subject,  however,  to  the  reserva- 
tions and  exceptions  designated  in  the  decree,  and  upon 
the  trust  that  all  the  land,  not  previously  granted  to  the 
city,  should  be  disposed  of  and  conveyed  by  the  city  to 
parties  in  the  bona  fide  actual  possession  thereof,  by  them- 
selves or  tenants,  on  the  passage  of  the  act,  in  such 
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quantities  and  upon  such  terms  and  conditions  as  the 
legislature  of  the  State  of  California  might  prescribe,  ex- 
cept such  parcels  thereof  as  might  be  reserved  and  set 
apart  by  ordinance  of  the  city  for  public  uses. 

By  this,  act  the  government  has  expressed  its  precise 
will  with  respect  to  the  claim  of  the  city  of  San  Francisco 
to  her  lands,  as  it  was  then  recognized  by  the  Circuit 
Court  of  the  United  States.  In  the  execution  of  its  treaty 
obligations  with  respect  to  property  claimed  under  Mexi- 
can laws,  the  government  may  adopt  such  modes  of  pro- 
cedure as  it  may  deem  expedient.  It  may  act  by  legis- 
lation directly  upon  the  claims  preferred,  or  it  may  pro- 
vide a  special  board  for  their  determination  or  it  may 
require  their  submission  to  the  ordinary  tribunals.  It  is 
the  sole  judge  of  the  propriety  of  the  mode,  and  having 
the  plenary  power  of  confirmation  it  may  annex  any  con- 
ditions to  the  confirmation  of  a  claim  resting  upon  an 
imperfect  right,  which  it  may  choose.  It  may  declare 
the  action  of  the  special  board  final;  it  may  make  it  sub- 
ject to  appeal;  it  may  require  the  appeal  to  go  through 
one  or  more  courts,  and  it  may  arrest  the  action  of  board 
or  courts  at  any  stage. 

The  act  of  March  3,  1851,  is  a  general  act  applying  to 
all  cases,  but  the  act  of  March  8,  1866,  referring  specially 
to  the  confirmation  of  the  claim  to  lands  in  San  Fran- 
cisco, withdrew  that  claim,  as  it  then  stood,  from  further 
consideration  of  the  courts  under  the  provisions  of  the 
general  act.  It  disposed  of  the  city  claim  and  determined 
the  conditions  upon  which  it  should  be  recognized  and 
confirmed.  The  title  of  the  city,  therefore,  rests  upon  the 
decree  of  Circuit  Court  as  modified  by  the  act  of  Congress. 
The  subsequent  dismissal  of  the  appeal,  referred  to  in  the 
case  of  Townsend  v.  Greeley,  (5  Wall.  337,)  though  made 
upon  consent  of  parties,  necessarily  followed. 

The  decree  thus  modified  excepts  from  confirmation  to 
the  city,  as  we  have  already  observed,  such  parcels  of  land 
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as  had  been  previously  "  reserved  or  dedicated  to  public 
uses  by  the  United  States."  By  the  parcels  thus  named, 
reference  is  had  to  the  tracts  reserved  by  the  orders  of  Presi- 
dent Fillmore.  One  of  these  tracts,  as  we  have  said,  con- 
tains the  premises  in  controversy.  The  decree  therefore 
settles  the  title  to  them  against  the  plaintiff.  Whoever 
obtained  conveyances  from  the  city,  or  asserted  title  under 
the  Van  Ness  ordinance,  whilst  the  claim  of  the  city  to 
the  land  thus  conveyed,  or  to  which  title  was  thus  asserted, 
was  pending  before  the  tribunals  of  the  United  States, 
necessarily  took  whatever  they  acquired  subject  to  the 
final  determination  of  the  claim.  Their  title  stood  or 
fell  with  the  claim,  for  the  decree  took  effect  by  relation 
as  of  the  day  when  the  petition  of  the  city  was  presented 
to  the  board  of  land  commissioners.  It  is-  to  be  treated 
in  legal  effect  as  if  entered  on  that  day.  (Landes  v.  Brant, 
10  How.  373.) 

It  only  remains  to  notice  the  objection  taken  to  the 
authority  of  the  President  to  make  the  reservations  in 
question.  The  objection  is  twofold — first,  that  the  lands 
reserved  did  not  constitute  any  part  of  the  public  domain, 
but  were  the  property  of  the  city,  and  were  not  therefore 
the  subject  of  appropriation,  by  order  of  the  President, 
for  public  purposes;  and,  second,  if  they  did  constitute  a 
part  of  the  public  domain,  they  could  only  be  reserved 
from  sale  and  set  apart  for  public  purposes  under  the 
direct  sanction  of  an  act  of  Congress. 

The  first  objection  has  been  sufficiently  answered  in 
considering  the  nature  of  the  claim  of  the  city.  It  was 
not  a  claim  to  a  tract  which  had  been  specifically  defined ; 
it  was  a  claim  only  to  a  specific  quantity,  embracing,  it  is 
true,  the  site  of  the  pueblo  and  adjoining  lands,  but  which 
had  yet  to  receive  its  precise  lijnits  and  bounds  from  the 
officers  of  the  government.  Until  this  was  done,  the  gov- 
ernment was  not  precluded  from  setting  apart  and  appro- 
priating any  portions  of  the  lands  claimed,  which  might 
be  necessary  for  public  uses.  Until  then  the  claim  of  the 
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The  general  doctrine  that  the  State  of  California  holds  the  title  to  soils 
under  tide  waters  within  her  limits — asserted.  But  such  title  only 
devolved  on  her  where  it  had  not  been  previously  granted  to  other 
parties  by  the  sovereignty  from  which  the  United  States  acquired  the 
country,  or  been  subjected  to  trusts  which  required  its  disposition  iu 
some  other  way.  The  boundary  line  of  the  tract  confirmed  to  the 
pueblo  of  San  Francisco  is  that  of  ordinary  high-water  mark,  as  it 
existed  on  the  seventh  of  July,  1846,  which  crosses  the  mouths  of  all 
creeks  running  into  the  bay. 
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This  was  an  action  for  the  possession  of  a  parcel  of 
land  within  the  city  of  San  Francisco.  The  case  was 
tried  at  the  July  term  of  the  court,  before  Mr.  Justice 
Field,  without  a  jury,  by  stipulation  of  the  parties.  The 
facts  are  sufficiently  stated  in  the  opinion  of  the  court. 

Mr.  Justice  FIELD.  This  is  an  action  for  the  possession 
of  a  parcel  of  land  within  the  city  of  San  Francisco,  con- 
stituting a  portion  of  the  block  bounded  by  Mission, 
Howard,  Seventeenth,  and  Eighteenth  streets,  and  desig- 
nated on  the  map  of  the  city  as  block  sixty  (60).  The 
plaintiff  is  a  citizen  of  Illinois,  and  asserts  title  to  the 

*  Reported  in  5  Sawyer,  209. 


premises  under  a  conveyance  executed  by  the  State  board 
of  tide-land  commissioners,  in  November,  1875,  to  one 
George  W.  Ellis,  through  whom  he  derives  whatever  inter- 
est he  possesses.  The  defendant  is  a  citizen  of  California, 
and  claims  the  ownership  of  the  premises  by  conveyance 
from  parties  who  acquired  the  interest  of  the  city  of  San 
Francisco  under  the  ordinance  known  as  the  Van  Ness 
ordinance,  and  the  confirmatory  legislation  of  the  State 
and  of  the  United  States.  The  case  is  believed  to  be  a 
test  one,  and  it  is  stated  that  upon  its  disposition  numer- 
ous other  cases,  depending  upon  the  efficacy  of  the  deed 
of  the  tide-land  commissioners,  will  be  determined.  It  is 
tried  by  the  court  without  the  intervention  of  a  jury  by 
stipulation  of  the  parties. 

The  contention  of  the  plaintiff  is,  that  the  premises  in 
controversy  were,  on  the  admission  of  California  into  the 
Union,  either  lands  covered  by  the  tide  waters  of  the  bay 
of  San  Francisco,  and  that  their  title  then  vested  in  the 
State,  by  virtue  of  her  sovereignty ;  or  that  they  were,  upon 
such  admission,  salt-marsh  lands,  which  at  once  passed 
to  the  State  under  the  act  of  Congress  of  September  28, 
1850,  known  as  the  swamp  land  act;  and  that  in  either 
case,  the  title  of  the  State  was  conveyed  to  Ellis  by  the 
deed  of  the  tide-land  commissioners.  The  statute  pro- 
viding for  the  appointment  of  these  commissioners  makes 
their  deed  prima  facie  evidence  of  the  regularity  of  their 
preliminary  proceedings,  and  of  their  sale,  and  of  title, 
and  right  of  possession  in  the  grantee.  (Laws  of  1867-'8, 
p.  720.)  And  the  plaintiff  also  contends  that  this  prima 
facie  evidence  cannot  be  controverted  in  an  action  at 
law  until  the  defendant  has  connected  himself  with  the 
original  source  of  title. 

The  premises  are  situated  where  formerly  was  a  stream 
called  Mission  Creek,  running  into  the  waters  of  a  bend 
in  the  bay  of  San  Francisco,  known  as  Mission  Bay. 
They  are  distant  about  a  mile  from  the  mouth  of  the 


creek.-  All  of  that  stream  which  covered  any  portion  of 
block  sixty  (60)  is  now  filled  in,  and  upon  the  land  thus 
formed,  and  adjoining  lands,  several  buildings  have  been 
erected,  which  are  occupied  as  private  residences.  Whether 
the  waters  of  the  bay  were  ever  carried  by.  the  tide  over 
the  lands  is  a  matter  upon  which  the  evidence  is  con- 
flicting. The  creek  was  often  swollen  by  water  from 
the  adjacent  hills  so  as  to  overflow  its  banks,  and  the  tide 
sometimes,  though  not  regularly,  forced  back  the  waters 
of  the  creek,  so  as  to  cause  a  similar  overflow.  But  from 
the  view  we  take  of  the  case,  it  is  immaterial  whether 
the  lands  could  ever  properly  be  termed  tide  lands  or 
marsh  lands,  whether  they  were  at  any  period  covered 
by  the  daily  tides,  or  lay  beyond  their  reach  at  their 
highest  flood.  The  record  of  the  proceedings  and  the 
final  decree  in  the  Pueblo  case  have  been  given  in  evi- 
dence, and  from  them  it  appears  that  the  premises  are 
situated  within  the  limits  of  the  tract  confirmed  to  the 
city  of  San  Francisco.  This  tract  embraces  so  much  of 
the  upper  portion  of  the  peninsula,  upon  which  the  city 
is  situated,  above  the  ordinary  high-water  mark  of  1846, 
as  will  contain  an  area  of  four  square  leagues,  being 
bounded  on  the  north  and  east  by  the  bay  of  San  Fran- 
cisco, on  the  west  by  the  Pacific  Ocean,  and  on  the  south 
by  a  due  east  and  west  line,  drawn  so  as  to  include  the 
area  designated,  subject  to  certain  deductions  which  it  is 
not  material  to  mention  in  this  connection.  Mission 
Creek  never  constituted  any  portion  of  the  £ay  of  San 
Francisco,  any  more  than  the  Sacramento  River  consti- 
tutes a  portion  of  the  bay  of  Suisun,  or  the  Hudson  River 
a  portion  of  the  bay  of  New  York.  As  the  demanded 
premises  lie  where  Mission  Creek  formerly  existed,  or 
where  its  banks  were,  they  necessarily  fall  within  the 
tract  confirmed  to  the  city.  The  boundary  of  that  tract 
runs  along  the  bay  on  the  line  of  ordinary  high-water 
mark,  as  that  existed  in  1846,  crossing  the  mouth  of  all 


creeks  running  into  the  bay,  and  that  of  Mission  Creek 
among  others.*  The  boundary  would  have  been  a  very 
singular  one  had  it  followed  the  windings  of  that  creek 
and  its  branches,  wherever  the  tide  waters  of  the  bay 
may  have  flowed.  The  laws  of  Mexico  relating  to  lands 
to  be  assigned  to  pueblos,  required  that  such  lands 
should  be  laid  out  in  a  square  or  prolonged  form,  accord- 
ing to  the  nature  of  the  country,  and,  so  far  as  practica- 
ble, have  regular  lines  for  boundaries.  The  decree  of  the 
United  States  Circuit  Court  in  confirming  the  claim  of 
the  city  followed  this  requirement,  and  gave  boundaries 
which  could  be  easily  ascertained,  and  which  formed  as 
compact  a  body  as  the  situation  of  the  country  would 
permit. 

The  general  doctrine  that  the  State  holds  the  title  to 
soils  under  the  tide  waters  within  her  limits  is  not  ques- 
tioned. Her  proprietary  right  to  such  soils  has  been  as- 

*  NOTE. — This  line  of  ordinary  high-water  mark  was  established  by 
the  municipal  authorities  of  the  city  of  San  Francisco,  in  1851,  under 
what  is  known  as  the  first  Water  Lot  bill.  (Stat.  1851,  p.  307.)  The 
State,  by  that  act,  granted  to  the  city  of  San  Francisco,  for  ninety-nine 
years,  the  use  and  occupation  of  certain  lands  bounded  on  one  side  by 
the  lines  of  certain  streets,  and  on  the  other  by  "  natural  high-water 
mark;"  and  the  statute  provided  that  a  "correct  map  of  said  boundary 
line,  distinctly  and  properly  delineated  by  a  red  line,"  should  be  deposi- 
ted within  thirty  days  after  the  passage  of  the  act  in  the  offices  of  the 
secretary  of  State,  of  the  surveyor-general,  and  of  the  surveyor  of  the 
city  of  San  Francisco.  The  outside  red  line  was  made  by  the  act  the 
water  front  of  that  city,  while  the  inside  red  line  indicated  the  line  of 
ordinary  high-water  mark.  Between  the  two  lines  were  the  so-called 
beach  and  water  lots,  the  use  and  occupation  of  which  were  granted  to 
the  city.  It  is  matter  of  history  that  the  survey  was  made  as  provided 
in  the  statute,  the  maps  platted  and  red-lined,  and  deposited  with  the 
proper  custodians,  where  they  have  ever  since  remained.  By  this  well- 
known  "red-line  map"  all  parties,  since  1851, have  been  governed  in  the 
matter  of  determining  the  line  of  ordinary  high-water  mark.  And  this 
line,  as  shown  by  the  above-mentioned  map,  crosses  Mission  Creek  and 
all  the  creeks  and  sloughs  that  in  1851  emptied  into  the  bay  of  San 
Francisco ;  but  all  of  which,  with  the  exception  of  a  portion  of  Mission 
Creek,  have  long  since  been  filled  up,  and  built  over. 


serted  in  numerous  instances,  both  by  the  State  and 
Federal  courts.  It  was  expressly  recognized  by  the 
Supreme  Court  of  the  United  States  in  the  recent  case  of 
Weber  v.  The  Harbor  Commissioners,  which  originated  in 
this  city.  (18  Wall.  65.)  Though  the  United  States  ac- 
quired the  title  to  the  lands  under  tide  waters  from 
Mexico  equally  with  the  title  to  the  uplands,  they  held  it 
in  trust  for  the  future  State.  The  ownership  and  conse- 
quent right  of  disposition  passed  to  her  upon  her  admis- 
sion into  the  Union.  But  this  ownership  could,  of  course, 
only  devolve  upon  her  where  it  had  not  been  previously 
granted  to  other  parties  by  the  former  sovereign,  or  sub- 
jected to  trusts  which  would  require  its  disposition  in 
some  other  way.  If  it  were  acquired  by  the  United  States 
charged  with  any  trust,  the  disposition  of  it,  in  the  execu- 
tion of  that  trust,  will  override  any  claim  of  the  State. 

That  a  pueblo  of  some  kind  existed  at  the  site  of  the 
present  city  of  San  Francisco  upon  the  cession  of  the 
country  from  Mexico;  that  such  pueblo  possessed  pro- 
prietary rights  in  certain  lands,  and  that  the  city  suc- 
ceeded to  such  rights,  are  no  longer  open  questions  for 
discussion  or  judical  examination.  They  have  been  de- 
termined by  repeated  decisions  of  the  Federal  courts;  and 
however  much  counsel  may  be  disposed  to  question  the 
original  soundness  of  those  decisions,  the  conclusions 
reached  must  be  received  as  established,  and  all  the  legal 
consequences  flowing  from  them  accepted.  Tne  obliga- 
tion which  the  United  States  assumed  by  the  treaty  with 
Mexico  was  to  protect  all  rights  of  property  acquired 
under  the  laws  of  that  country.  The  property  rights  of 
pueblos,  equally  with  those  of  individuals,  were  entitled 
to  protection,  and  in  the  legislation  of  Congress  provision 
was  made  for  their  investigation  and  confirmation.  The 
right  and  power  of  the  government  in  the  execution  of 
its  treaty  obligations  to  protect  the  claim  of  the  city  of 
San  Francisco,  as  successor  to  the  pueblo,  were  superior 
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to  any  subsequently  acquired  rights  or  claims  of  the  State 
or  of  individuals.  (See  Teschemacher  v.  Thompson,  18  Cal. 
28.) 

It  is  undoubtedly  true  that,  until  the  confirmation  of 
the  city's  claim,  the  government  retained  the  right  to  con- 
trol the  use  and  disposition  of  the  pueblo  lands,  where, 
by  action  of  the  officers  of  the  pueblo,  or  of  the  city,  its 
successor,  they  had  not  been  previously  vested  in  private 
proprietorship;  and,  perhaps,  had  Congress  in  terms  so 
declared,  the  swamp  lands  within  the  limits  of  the  pueblo 
may  have  been  alienated  to  other  parties.  There  is  no 
occasion,  however,  to  express  any  opinion  on  this  point, 
as  the  only  act  of  Congress  to  which  reference  is  made, 
that  of  September  28, 1850,  was  clearly  not  intended  to 
apply  to  any  lands  then  held  by  the  United  States, 
charged  with  the  equitable  claim  of  others,  which  they 
were  by  treaty  bound  to  protect. 

Our  conclusion  is,  that  the  premises  in  controversy  con- 
stitute a  part  of  the  tract  confirmed  to  the  city  by  the  de- 
cree of  the  United  States  Circuit  Court,  entered  on  the 
eighteenth  of  May,  1865.  That  decree  became  final  by 
the  act  of  Congress,  passed  on  the  eighth  of  March,  1866, 
which  was  followed  by  a  dismissal  of  the  appeal  taken  to 
the  Supreme  Court. 

The  defendant  has  shown  that  the  parties,  through 
whom  he  claims,  were  in  peaceable,  actual  possession  of 
the  lands  in  controversy  at  the  time  the  Van  Ness  ordi- 
nance took  effect,  and  on  the  passage  of  the  confirmatory 
act  of  the  legislature  of  the  State,  and  had  made  valua- 
ble improvements  upon  it,  and  thus  acquired  the  title  of 
the  city.  He  has  thus  brought  himself  in  connection 
with  a  title  superior  to  that  of  the  plaintiff.  It  follows 
that  judgment  must  be  entered  in  his  favor. 

The  suggestion  that  the  survey  of  the  pueblo  claim 
forwarded  to  the  Land  Department  at  Washington,  fol- 
lows the  banks  of  Mission  Creek,  cannot  have  any  weight 


in  the  case.  The  decree  confirming  the  claim  of  the  city 
fixes  the  bay  of  San  Francisco  at  ordinary  high-water 
mark  as  its  eastern  boundary,  and  this  line  cannot  be 
changed  by  the  surveyor-general,  or  any  department  of 
government.  The  act  of  Congress  confirms  the  claim  as 
described  in  the  decree,  and  also  relinquishes  all  interest 
of  the  United  States  to  the  lands  embraced  by  it,  subject 
to  certain  exceptions  and  reservations  not  material  to  be 
now  considered.  Any  patent  of  the  United  States  which 
may  hereafter  be  issued  to  the  city  from  the  Land  Depart- 
ment at  Washington  can  neither  add  to  nor  take  from 
the  title  already  vested  in  the  city  and  those  claiming 
under  it.  The  confirmation  approved  and  affirmed  by 
the  act  of  Congress  will  control  any  patent  which  the 
department  may  issue.  A  patent  of  the  United  States 
operates,  as  was  held  by  the  Supreme  Court  in  a  recent 
case,  in  two  ways:  "It  is  a  conveyance  by  the  govern- 
ment," said  the  court,  "  when  the  government  has  any 
interest  to  convey,  but  where  it  is  issued  upon  the  confir- 
mation of  a  claim  of  a  previously  existing  title,  it  is  docu- 
mentary evidence  having  the  dignity  of  a  record  of  the 
existence  of  that  title,  or  of  such  equities  respecting  the 
claim  as  justify  its  recognition  and  confirmation.  The 
instrument  is  not  the  less  efficacious  as  evidence  of  pre- 
viously existing  rights,  because  it  also  embodieg  words  of 
release  or  transfer  from  the  government."  (Langdeau  v. 
Hanes,  21  Wall.  521.)  It  was  a  legislative  confirmation 
of  which  the  court  was  here  speaking,  and  in  the  case  of 
San  Francisco,  we  have  both  a  judical  and  a  legislative 
confirmation,  the  latter  sanctioning  and  affirming  the 
former.  By  them  the  title  of  the  city  and  her  alienees 
became  perfect,  and  no  patent  can  ever  disturb  or 
strengthen  it.  And  yet  a  patent  will  be  of  great  value, 
as  it  will  enable  parties  to  maintain  their  titles  in  the 
tribunals  of  the  country  without  other  proof  of  the  claim 
of  the  city  and  its  confirmation,  and  will  also  remove 
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doubts  as  to  the  boundaries  of  the  tract  where  their  estab- 
lishment rests  in  the  uncertain  recollection  of  witnesses 
as  to  places  which  are  fast  becoming  obliterated  by  the 
improvements  of  a  constantly  increasing  population.  But 
it  cannot,  by  any  possibility  make  a  creek  running  into 
the  bay  a  part  of  the  bay  itself,  and  it  is  not  to  be  sup- 
posed that  any  suggestion  of  the  kind  will  be  heard  with 
favor  by  those  to  whom  the  duty  of  issuing  a  patent  is 
entrusted. 

NOTE. — The  decision  in  the  above  case  was  given  orally,  the  presiding 
Justice  stating  at  length  his  views,  and  observing  that  he  would  at  a 
subsequent  day  file  an  opinion  embodying  their  substance.  A  day  was 
then  fixed  for  counsel  to  prepare  the  findings,  but  soon  afterwards  the 
case  was  settled,  and  the  suit  dismissed  by  stipulation  of  parties. 


The  power  to  make  and  correct  surveys  of  the  public  lands  belongs  ex- 
clusively to  the  political  department  of  the  government,  and  the 
action  of  that  department  is  unassailable  in  the  courts,  except  by  a 
direct  proceeding.  In  matters  relating  to  the  sale  and  disposition  of 
the  public  domain,  the  survey  ing  of  private  laud  claims  and  the  issu- 
ing of  patents  thereon,  and  the  administration  of  the  trusts  devolving 
on  the  government,  by  reason  of  the  laws  of  Congress,  or  under  treaty 
stipulations  respecting  the  public  domain,  the  Secretary  of  the  In- 
terior is  the  supervising  agent  of  the  government  to  do  justice  to  all 
claimants,  and  preserve  the  rights  of  the  people  of  the  United  States. 


OF  THE 

UNITED  STATES  SUPREME  COURT 

IN 

KNIGHT  YS.  UNITED  STATES  LAND  ASSOCIATION, 

DELIVERED   BY 

MR.   JUSXICK 

At  the  October  Term,  1891* 

And  the  Concurring  Opinion  of 

MR.  JUSTICE:  KIKLD, 

DELIVERED  IN  THE  SAME  CASE. 


0?  THE 


The  court  stated  the  case  as  follows : 

This  was  an  action  of  ejectment  brought  in  the  Superior 
Court  in  and  for  the  city  and  county  of  San  Francisco,  Cali- 
fornia, by  the  United  States  Land  Association,  a  corporation 
of  that  State,  and  one  Clinton  C.  Tripp,  against  Thomas 
Knight,  to  recover  a  block  of  land  in  that  city  bounded 
by  Barry,  Channel,  Seventh,  and  Eighth  streets,  and 
known  as  block  number  forty.  The  controversy  involves 

*  Reported  in  142  U.  S.  Reports,  161. 


an  interesting  question  of  title  to  the  property  described, 
the  plaintiffs  asserting  that  the  premises  were  below  the 
line  of  ordinary  high-water  mark  at  the  date  of  the  con- 
quest of  California  from  Mexico,  and,  therefore,  upon  the 
admission  of  the  State  into  the  Union  in  1850,  enured  to 
it  in  virtue  of  its  sovereignty  over  tide  lands ;  and  the 
defendant  insisting  that  the  lands  are  a  portion  of  the 
pueblo  of  San  Francisco,  as  confirmed  and .  patented  by 
the  United  States. 

The  complaint,  filed  on  the  23d  of  November,  1880,  alleged 
that  the  plaintiffs  were  the  owners  in  fee  of  the  premises 
described,  and  were  entitled  to  the  possession  thereof,  and 
that  they  had  been  wrongfully  dispossessed  thereof  by 
the  defendant,  who  continued  to  hold  such  unlawful  pos- 
session to  their  damage  in  the  sum  of  $100,  and  to  their 
loss  of  the  rents  and  profits  thereof  in  the  sum  of  $500. 
Wherefore  they  prayed  a  judgment  of  restitution  and  dam- 
ages aforesaid. 

The  answer  consisted  of  a  general  denial  of  all  the  alle- 
gations of  the  complaint;  and  the  cause,  being  at  issue, 
was,  by  stipulation  of  counsel,  referred  to  a  referee,  to 
take  testimony,  "  try  all  the  issues,  and  report  his  findings 
and  judgment  thereon." 

In  obedience  to  the  order  of  the  court  the  referee  tried 
the  case,  making  an  elaborate  finding  of  facts,  and  con- 
cluding, as  matter  of  law,  that  judgment  should  go  for  the 
plaintiffs.  Accordingly  on  the  2d  of  June,  1888,  a  judg- 
ment was  entered  in  the  Superior  Court  in  favor  of  the 
plaintiffs.  That  judgment  was  afterwards  affirmed  by  the 
Supreme  Court  of  the  State  on  appeal;  and,  after  two 
separate  rehearings,  the  judgment  of  affirmance  was  ad- 
hered to  by  a  bare  majority  of  the  court,  three  of  the 
judges  dissenting.  (85  Gal.  448,  474.)  This  writ  of  error 
was  then  sued  out. 

It  appears  from  the  bill  of  exceptions  that,  on  the  trial 
of  the  case  before  the  referee,  the  plaintiffs,  to  sustain  the 


issues  on  their  behalf,  introduced  evidence  tending  to 
show  the  location  of  the  premises  to  be  as  alleged  in  the 
complaint,  and  also  a  complete  and  good  title  in  them- 
selves under  a  grant  from  the  State  and  certain  mesne 
conveyances,  provided  the  title  to  the  premises  was  origi- 
nally in  the  State,  and  provided  certain  deeds  (which  were 
also  introduced)  from  the  State  tide-land  commissioners, 
dated,  respectively,  November  24  and  27, 1875,  were  effec- 
tual to  convey  said  title.  For  the  purpose  of  proving 
title  in  the  State  they  offered  parol  testimony  to  show 
that  in  1854  the  premises  were  below  the  line  of  ordinary 
high-water  mark,  and  that  Mission  Creek  (which  is  an 
estuary  of  the  bay  of  San  Francisco  and  runs  alongside 
this  block)  was,  at  that  time,  navigable  for  a  considerable 
distance  above  them.  This  evidence  was  objected  to,  on 
the  ground  that  parol  evidence  was  inadmissible  to  prove 
the  boundary  lines  of  the  decree  of  confirmation  of  the 
pueblo  lands,  but  the  objection  was  overruled  and  an 
exception  noted. 

The  plaintiffs  then  offered  in  evidence  certain  docu- 
ments relative  to  the  confirmation  to  the  city  of  San  Fran- 
cisco of  its  pueblo  lands,  and  also  the  first  survey  of  those 
lands  under  the  decree  of  confirmation,  which  survey, 
made  by  Deputy  Surveyor  Stratton,  approved  by  the  sur- 
veyor-general of  California,  and  confirmed  by  the  Com- 
missioner of  the  General  Land  Office,  did  not  include  the 
premises  in  controversy.  They  also  produced  a  witness 
who  testified  that  the  premises  were  below  ordinary  high- 
water  mark,  as  laid  down  on  such  survey.  To  the  intro- 
duction of  this  survey  as  evidence,  and  to  the  parol  proof 
of  the  location  of  the  premises  with  reference  to  the  line 
of  high  tide,  as  delineated  thereon,  the  defendant  objected 
on  the  ground  that  the  survey  was  not  matter  of  record, 
that  it  did  not  tend  to  prove,  as  between  the  parties 
hereto,  where  the  line  of  high  tide  was,  being  res  inter 
olios  acta,  and  that  it  had  been  cancelled  and  superseded 


by  another  survey  subsequently  made  in  accordance  with 
instructions  of  the  Secretary  of  the  Interior.  The  objec- 
tion was  overruled,  the  survey  was  admitted  in  evidence, 
and  the  defendant  duly  excepted. 

The  plaintiffs  also  produced  in  evidence  certain  maps 
made  by  persons  in  official  station  in  1853,  1857,  1859, 
and  1864,  showing  the  line  of  high  tide  at  about  the 
same  line  as  on  the  aforesaid  Stratton  survey.  Objections 
were  made  to  these  maps  as  evidence,  but  they  were  over- 
ruled and  exceptions  were  noted. 

The  plaintiffs  also  introduced  in  evidence  the  original 
minute  book  of  the  board  of  supervisors  of  the  city  and 
county  of  San  Francisco,  and  read  a  resolution  passed  by 
the  board  on  the  23d  of  December,  1878,  that  no  appeal 
should  be  taken  from  the  action  of  the  Commissioner  of 
the  General  Land  Office  approving  the  Stratton  survey. 
Objection  was  made  to  this  evidence,  but  it  was  overruled 
and  an  exception  was  noted. 

The  plaintiffs  then  offered  in  evidence  the  deeds  from 
the  State  land  commissioners  to  one  Ellis,  (from  whom 
they  derived  their  title,)  together  with  the  letter  of  the 
attorney -general  of  the  State,  advising  the  board  to  dis- 
pose of  all  the  tide  lands  not  in  litigation,  and  where  they 
could  ascertain  to  whom  the  State  title  ought  to  go  in 
pursuance  of  the  tide-land  acts.  The  deeds  embrace  the 
property  in  dispute.  The  defendant  objected  to  these 
deeds  on  the  ground  that  they  were  incompetent,  in  that 
the  board  of  tide-land  commissioners  had  no  power  or 
jurisdiction  to  make  them,  and  on  the  further  ground 
that  there  was  nothing  to  show  that  the  board  was  ad- 
vised by  the  attorney -general  to  make  such  deeds.  The 
objection  was  overruled  and  an  exception  was  noted. 
The  plaintiffs  thereupon  rested  their  case. 

The  defendant,  to  sustain  the  issues  on  his  part,  offered 
in  evidence  the  patent  of  the  San  Francisco  pueblo  lands, 
regularly  issued  to  that  city  on  the  20th  of  June,  1884, 


and  also  the  plat  of  said  pueblo  lands  surveyed  under  in- 
structions from  the  United  States  surveyor-general  by 
Deputy  Surveyor  Von  Leicht  in  December,  1883,  which 
showed  an  endorsement  of  approval  by  the  Commissioner 
of  the  General  Land  Office,  under  date  of. May  15, 1884, 
and  was  also  endorsed  as  follows :  "  The  field-notes  of  the 
survey  of  the  pueblo  lands  of  San  Francisco,  from  which 
this  plat  has  been  made,  are  strictly  in  accordance  with 
the  instructions  of  the  honorable  Commissioner  of  the 
General  Land  Office  received  with  his  letter,  dated  No- 
vember 25,  1883,  as  the  same  appear  of  record  and  on  file 
in  this  office.  United  States  surveyor-general's  office,  San 
Francisco,  California,  January  17, 1884.  W.  H.  Brown, 
United  States  surveyor-general  for  California." 

It  was  admitted  that  the  land  in  question  is  included 
within  the  exterior  boundaries  of  the  patent;  but  the 
patent  was  objected  to  as  incompetent  to  show  title  in  the 
city  of  San  Francisco,  as  against  grantees  of  the  State  of 
the  premises,  for  the  following  reasons : 

"1st.  The  State  of  California  acquired  her  title  by  virtue 
of  her  sovereignty  on  her  admission  into  the  Union,  and 
her  title  could  not  be  overthrown  by  declarations  of  the 
United  States  made  after  title  had  vested  in  her. 

"  2d.  That  as  to  lands  acquired  by  virtue  of  her  sover- 
eignty, the  State  was  not  the  owner  of  a  private  land 
claim,  and  was  not  bound  to  present  her  claims  to  the 
board  of  land  commissioners,  organized  under  the  act  of 
Congress  entitled  'An  act  to  ascertain  and  settle  the  pri- 
vate land  claims  in  the  State  of  California,'  passed  March 
3,  1851,  nor  is  she  concluded  as  to  her  rights  by  not  pre- 
senting them  as  provided  in  section  13  thereof,  nor  by 
any  decision  on  the  claim  of  another  person.  The  act 
did  not  apply  to  her  or  her  property. 

"  3d.  The  only  authority  for  the  patent  was  a  decree  of 
the  United  States  Circuit  Court,  which  court  was  not 
vested  with  jurisdiction  over  the  State  or  the  property  of 
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the  State,  although  it  was  vested  with  jurisdiction  over 
natural  persons  and  corporations.  Neither  the  decree  nor 
any  proceedings  under  the  decree  could  affect  the  title  of 
the  State  or  furnish  evidence  againt  her. 

"4th.  T.he  State  was  not  a  party  to  the  record  in  the 
case  of  the  The  City,  &c.  v.  The  United  States,  nor  is  she 
affected  as  a  natural  person  or  corporation  would  be  by  a 
failure  to  attend  before  the  United  States  surveyor-general 
and  object  to  a  survey,  as  provided  in  section  1  of  the  act 
of  Congress  approved  July  1,  1864,  and  entitled  'An  act 
to  expedite  the  settlement  of  titles  to  lands  in  the  State 
of  California/  But,  being  a  stranger  to  the  entire  record 
and  proceeding,  the  patent  is  not  competent  evidence 
against  her  or  her  property. 

"5th.  The  first  survey  is  the  final  adjudication  of  the 
land  office  of  the  location  of  the  premises  described  in  the 
decree,  because — 

"(a)  In  confirming  a  survey  under  the  acts  of  March  3, 
1851,  and  July  1,  1864,  the  Commissioner  acts  in  a  special 
judicial  capacity,  and  his  decisions  are  not  appealable  to 
the  Secretary  of  the  Interior. 

"  (b)  The  city  refused  to  appeal,  and  this  refusal  appears 
in  the  record,  and-  there  was  no  appeal. 

"  (c)  The  first  confirmed  survey  is  better  evidence  of  the 
location  in  this  case  than  the  patent,  and  the  patent  is 
void  to  the  extent  that  it  departs  from  it. 

"(d)  The  decree  confirms  to  the  city  only  the  land 
above  or  within  the  ordinary  high- water  mark  at  the 
the  date  of  the  conquest. 

"The  premises  are  outside  that  specific  boundary,  and, 
as  the  surveyor-general  had  no  authority  under  the  acts 
of  Congress  to  survey,  nor  the  land  office  to  patent,  land 
not  confirmed  to  the  claimant,  the  decree  controls,  and 
the  patent  is  void  to  the  extent  that  it  departs  from  the 
specific  boundary  given  in  the  decree." 

The  evidence  was  admitted,  but  the  referee  refused  to 


find  thereon  in  favor  of  the  defendant,  and  an  exception 
was  noted. 

The  defendant  also  introduced  in  evidence  the  judg- 
ment roll  in  a  case  tried  in  a  State  court  between  this  de- 
fendant and  the  city  and  county  of  San.  Francisco,  in 
which  a  judgment  was  rendered  in  his  favor  in  Novem- 
ber, 1868,  quieting  his  title  to  the  premises. 

That  was  all  the  evidence  introduced,  and  upon  it  the 
referee  found  the  material  facts  of  the  case  substantially 
as  follows :  The  premises  in  dispute  are  below  ordinary 
high-water  mark  as  the  same  existed  on  the  7th  of  July, 
1846,  (the  date  of  the  conquest  of  Mexico,)  and  are  below 
and  outside  of  a  survey  of  the  pueblo  claim  made  by 
Deputy  Surveyor  Stratton,  and  approved  by  the  surveyor- 
general  of  California  on  the  13th  of  August,  1868,  and 
confirmed  by  the  Commissioner  of  the  General  Land  Office, 
November  11,  1878,  but  are  within  a  subsequent  survey 
of  the  pueblo,  made  by  Deputy  Surveyor  Von  Leicht  in 
1884,  which  was  not  approved  by  the  surveyor-general 
of  California,  but  was  certified  by  him  to  have  been  made 
in  accordance  with  orders  from  the  Secretary  of  the  Inte- 
rior. The  patent  for  the  pueblo  lands  was  issued  on  this 
second  survey,  and  recited,  among  other  things,  the  pro- 
ceedings had  in  relation  to  the  perfecting  of  the  pueblo 
title,  including  the  decree  of  confirmation  and  the  con- 
firmatory acts  of  Congress.  The  plaintiffs  derived  their 
title  from  the  State  through  certain  mesne  conveyances, 
regular  and  legal  in  all  respects,  while  the  defendant 
did  not  connect  himself  with  the  title  of  the  State. 

Upon  the  foregoing  facts  the  referee  found  as  conclusions 
of  law  that — 

(1)  The  State  of  California  upon  her  admission  into  the 
Union,  September  9,  1850,  became  seized  in  fee  of  the 
premises  in  dispute; 

(2)  This  title  subsequently  became  vested  in  the  plain- 
tiffs, by  virtue  of  certain  conveyances  described ; 


(3)  This  title  of  the  plaintiffs  was  subject  to  defeat  by 
the  decree  of  the  Circuit  Court  confirming  the  claim  of 
the  pueblo,  but  the  premises  being  without  the  confirmed 
survey  of  1878,  and  outside  of  the  specific  boundary  given 
in  the  decree,  remained  the  property  of  the  State; 

(4)  "  The  second  (Von  Leicht)  survey  was  illegal  be- 
cause it  was  not  approved  by  the  surveyor-general  of 
California,  no  appeal  was  taken  to  the  Secretary  of  the 
Interior  from   the  decision  of  the  Commissioner  of  the 
General  Land  Office  approving  the  prior  survey;  and  be- 
cause the  second  survey  was  not  retained  in  the  office  of 
the  United  States  surveyor-general  for  ninety  days,  and 
no  notice  of  the  same  was  given  to  enable  parties  in  in- 
terest to  file  protests,  as  required  by  law;  and  because,  in 
approving  said  prior  survey,  said  Commmissioner  of  the 
General  Land  Office  was  acting  in  a  judicial  capacity  and 
his  judgment  thereon  is  not  reversible  and  was  not  legally 
reversed;"  and, 

(5)  The  description   of  the  premises  contained  in  the 
patent  being  in  excess  of  the  premises  described  in  the 
prior  survey  and  in  the  decree,  the  patent,  to  the  extent 
that  it  covered  land  of  the  State  not  confirmed  to  the 
claimant,  was  invalid,  and  did  not  operate  to  convey  the 
State's  title  to  the  premises  in  controversy. 

The  judgment  of  the  Supreme  Court  of  the  State  was 
based  upon  substantially  the  same  grounds  as  that  of  the 
referee;  and  the  correctness  of  the  propositions  of  law  in- 
volved therein  is  drawn  in  question  by  this  writ  of  error. 

To  understand  precisely  the  exact  nature  of  the  ques- 
tions involved  in  this  case  a  somewhat  more  detailed 
statement  of  facts  than  is  contained  in  the  above  findings 
of  the  referee  will  be  found  useful.  These  facts  are  not 
contradictory  of  those  findings,  and  are  recited  in  former 
decisions  of  this  court,  statutes  of  the  United  States,  and 
of  the  State  of  California,  and  the  records  of  the  Interior 
Department,  of  all  of  which  the  court  can  take  judicial 
notice. 
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The  pueblo  of  San  Francisco  has  been  a  fruitful  sub- 
ject of  litigation  for  many  years,  both  in  the  Land  De- 
partment of  the  government  and  in  the  State  and  Federal 
courts.  For  the  purposes  of  this  case  a  brief  history  only 
of  the  litigation  is  deemed  essential. 

The  city  of  San  Francisco,  as  the  successor  of  a  Mexi- 
can pueblo  of  that  name,  presented  its  claim  to  the  board 
of  land  commissioners  created  by  the  act  of  Congress  ap- 
proved March  3,  1851,  for  the  confirmation  to  it  of  a  tract 
of  land  to  the  extent  of  four  square  leagues,  situated  on 
the  upper  portion  of  the  peninsula  of  San  Francisco.  In 
December,  1854,  the  board  confirmed  the  claim  for  only 
a  portion  of  the  four  square  leagues,  and  both  the  city 
and  the  United  States  appealed  to  the  District  Court  of 
the  United  States.  The  United  States  subsequently  with- 
drew its  appeal,  but  the  case  remained  in  the  District 
Court  undisposed  of  until  September,  1864,  when,  under 
the  provisions  of  the  act  of  Congress  of  July  1,  1864,  it 
was  transferred  to  the  United  States  Circuit  Court,  which 
sustained  the  contention  of  the  city  and  entered  a  con- 
firmatory decree  in  its  favor  on  the  18th  of  May,  1865. 
(4  Sawyer,  553,  577.)  The  language  of  that  decree  is  as 
follows:  "The  land  of  which  confirmation  is  made  is  a 
tract  situated  within  the  county  of  San  Francisco,  and 
embracing  so  much  of  the  extreme  upper  portion  of  the 
peninsula  above  ordinary  high -water  mark,  (as  the  same 
existed  at  the  date  of  the  conquest  of  the  country,  namely, 
the  seventh  of  July,  A.  D.  1846,)  on  which  the  city  of  San 
Francisco  is  situated,  as  will  contain  an  area  of  four 
square  leagues — said  tract  being  bounded  on  the  north 
and  east  by  the  bay  of  San  Francisco;  on  the  west  by  the 
Pacific  Ocean ;  and  on  the  south  by  a  due  east  and  west 
line  drawn  so  as  to  include  the  area  aforesaid,"  subject  to 
certain  exceptions  and  deductions  noj;  necessary  to  be 
stated. 

Both  the  United  States  and  the  city  appealed  from  that 
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decree — the  United  States  from  the  whole  decree,  and  the 
city  from  so  much  of  it  as  included  the  aforesaid  deduc- 
tions and  exceptions  in  the  estimate  of  the  quantity  of 
land  confirmed.  While  these  appeals  were  pending  Con- 
gress passed  the  act  of  March  8,  1866,  "  to  quiet  the  title 
to  certain  lands  within  the  corporate  limits  of  the  city  of 
San  Francisco."  This  act  is  as  follows : 

"Be  it  enacted,  &c.,  That  all  the  right  and  title  of  the 
United  States  to  the  land  situated  within  the  corporate 
limits  of  the  city  of  San  Francisco,  in  the  State  of  Cali- 
fornia, confirmed  to  the  city  of  San  Francisco  by  the  de- 
cree of  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  California,  entered  on  the  eighteenth 
day  of  May,  one  thousand  eight  hundred  and  sixty-five, 
be,  and  the  same  are  hereby,  relinquished  and  granted 
to  the  said  city  of  San  Francisco  and  its  successors,  and 
the  claim  of  the  said  city  to  said  land  is  hereby  confirmed, 
subject,  however,  to  the  reservations  and  exceptions  des- 
ignated in  said  decree,  and  upon  the  following  trusts, 
namely,  that  all  the  said  land  not  heretofore  granted  to 
said  city  shall  be  disposed  of  and  conveyed  by  said  city 
to  parties  in  the  bona  fide  actual  possession  thereof,  by 
themselves  or  tenants,  on  the  passage  of  this  act,  in  such 
quantities  and  upon  such  terms  and  conditions  as  the 
legislature  of  the  State  of  California  may  prescribe,  ex- 
cept such  parcels  thereof  as  may  be  reserved  and  set  apart 
by  ordinance  of  said  city  for  public  uses:  Provided,  how- 
ever, That  the  relinquishment  and  grant  by  this  act  shall 
not  interfere  with  or  prejudice  'any  valid  adverse  right  or 
claim,  if  such  exist,  to  said  land  or  any  part  thereof, 
whether  derived  from  Spain,  Mexico,  or  the  United  States, 
or  preclude  a  judicial  examination  and  adjustment  there- 
of." (14  Stat.  4,  c.  13.) 

The  appeals  to  this  court  were  thereupon  dismissed. 
The  measure  of  the  city's  title  to  the  four  square  leagues 
of  land  is  to  be  found  in  the  decree  of  confirmation  and 
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the  act  of  Congress  just  recited.  The  question  of  the  city's 
title  having  been  settled,  it  became  necessary  to  fix  the 
boundaries  of  its  lands  by  a  survey.  This  duty,  under 
the  law,  devolved  upon  the  political  department  of  the 
general  government  having  charge  of  the  public  lands. 
Accordingly,  in  1867  and  1S68,  under  instruction  of  Sur- 
veyor-General Upson,  Deputy  Surveyor  Stratton  made  a 
survey  of  the  confirmed  claim,  and  the  same  was  approved 
by  the  surveyor-general,  and  subsequently,  after  lying  in 
the  General  Land  Office,  at  Washington,  for  about  ten 
years,  it  was  confirmed  by  the  Commissioner  on  the  llth 
of  November,  1878.  (2  C.  L.  L.  1234.)  In  making  this 
survey,  Stratton  ran  its  lines  along  the  line  of  ordinary 
high-water  mark  of  the  bay  of  San  Francisco  until  he 
came  to  Mission  Creek,  a  small  stream  or  estuary  of  the 
bay,  and  then  followed  the  tide  line  up  the  creek,  and, 
crossing  over,  ran  down  on  the  other  side.  This  plan 
seems  also  to  have  been  followed  with  reference  to  a  few 
other  small  estuaries.  The  city  protested  against  this 
method  of  survey,  and,  through  her  attorney  of  record, 
gave  notice  of  appeal  from  the  action  of  the  Commissioner 
of  the  General  Land  Office  to  the  Secretary  of  the  Interior, 
claiming  that  the  proper  method  of  running  the  line 
along  the  bay  was  to  follow  the  tide  line  of  the  main  body 
of  water  and  cut  across  the  mouths  of  all  estuaries  or 
creeks  which  are  arms  of  the  bay.  The  board  of  super- 
visors of  the  city,  however,  decided  not  to  appeal  from  the 
decision  of  the  Commissioner  of  the  General  Land  Office 
confirming  the  Stratton  survey,  and,  declaring  that  the 
action  of  the  attorney  was  unauthorized,  discharged  him. 
Thereafter  the  board  passed  a  resolution,  addressed  to  the 
Secretary  of  the  Interior,  in  which  it  was  stated  that,  in 
its  opinion,  the  Stratton  survey  was  entirely  correct  and 
legal,  and  should  be  approved. 

Notwithstanding  this  action  of  the  board,  the  Secretary 
of  the  Interior  sent  for  the  papers  in  the  case,  and,  upon 
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an  elaborate  examination  of  the  points  involved,  reversed 
the  action  of  the  Commissioner  of  the  General  Land  Office 
approving  the  Stratton  survey,  thus  substantially  sustain- 
ing the  original  protest  of  the  city  to  the  running  of  the 
boundary  line  of  the  grant  up  the  estuaries  of  the  bay. 

Upon  motion  for  review,  a  subsequent  Secretary  of  the 
Interior  sustained  the  action  of  his  predecessor,  and  ordered 
a  survey  made  in  conformity  with  the  views  of  the  de- 
partment. (2  Land  Dec.  346.)  It  was  under  those  in- 
structions that  the  Von  Leicht  survey  was  made,  upon 
which  the  patent  was  issued.  Subsequently  an  applica- 
tion was  made  to  a  succeeding  Secretary  to  have  the  patent 
recalled  and  cancelled,  and  a  new  patent  issued ;  but  it 
was  denied,  the  Secretary  holding  that  he  had  no  power 
under  the  law  to  grant  the  application,  and  that  even  if 
he  had,  he  should  decline  to  exercise  it,  because  he  con- 
sidered the  views  of  his  predecessors  sound  and  correct. 
(5  Land  Dec.  483.) 

Mr.  Justice  LAMAR,  after  stating  the  case,  delivered  the 
opinion  of  the  Court. 

The  case  as  presented  by  this  record  involves  some  very 
interesting  questions.  Ever  since  the  decision  in  Folk's 
Lessee  v.  Wendall,  (9  Cranch,  87,)  it  has  been  the  settled 
law  of  this  court  that  a  patent  is  void  at  law  if  the  grantor 
State  had  no  title  to  the  premises  embraced  in  it,  or  if  the 
officer  who  issued  the  patent  had  no  authority  so  to  do, 
and  that  the  want  of  such  title  or  authority  can  be  shown 
in  an  action  at  law.  (Patterson  v.  Winn,  11  Wheat.  380, 
384;  Stoddard  v.  Chambers,  2  How.  284/318;  Easton  v. 
Salisbury,  21  How.  426;  Reichart  v.  Felps,  6  Wall.  160; 
Best  v.  Polk,  18  Wall.  112;  Smelting  Co.  v:  Kemp,  104  U.  S. 
636;  Steel  v.  Smelting  Co.,  106  U.  S.  447,  453;  Wright  v. 
Roseberry,  121  U.  S.  488,  519;  Doolan  v.  Carr,  125  U.  S. 
618,  625,  and  authorities  there  cited.) 

It  is  sought  by  the  plaintiffs  to  bring  this  case  within 
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that  rule;  and  it  is,  therefore,  strenuously  insisted  that  the 
patent  for  the  San  Francisco  pueblo  is  void  to  the  extent 
that  it  embraces  lands  below  ordinary  high-water  mark 
of  Mission  Creek,  as  that  line  existed  at  the  date  of  the 
conquest  from  Mexico  in  1846.  In  order  to  sustain  this 
proposition  the  claim  is  put  forth  thattheStratton  survey 
was  correct,  and  was  never  legally  set  aside;  that  the  Von 
Leicht  survey,  upon  which  the  patent  was  issued,  was 
wholly  unauthorized  in  law  and  void,  and  that  the  prem- 
ises in  dispute  being  excluded  by  the  Stratton  survey, 
and  being  proved  by  parol  evidence  to  have  been  below 
the  line  of  ordinary  high-water  mark,  were  never  legally 
included  in  the  patent,  and  were  not  included  in  the  de- 
cree of  confirmation. 

It  is  a  well-settled  rule  of  law  that  the  power  to  make 
and  correct  surveys  of  the  public  lands  belongs  exclusively 
to  the  political  department  of  the  government,  and  that 
the  action  of  that  department,  within  the  scope  of  its  au- 
thority, is  unassailable  in  the  courts  except  by  a  direct 
proceeding.  (Cragin  v.  Powell,  128  U.  S.  691, 699,  and  cases 
cited.)  Under  this  rule  it  must  be  held  that  the  action  of 
the  Land  Department  in  determining  that  the  Von  Leicht 
survey  correctly  delineated  the  boundaries  of  the  pueblo 
grant,  as  established  by  the  confirmatory  decree,  is  bind- 
ing in  this  court,  if  the  department  had  jurisdiction  and 
power  to  order  that  survey.  It  is  claimed,  however,  and 
the  referee  so  determined,  that  no  such  power  or  authority 
existed  in  the  department,  because  it  had  been  exhausted 
by  the  action  of  the  Commissioner  of  the  General  Land 
Office  in  approving  and  confirming  the  Stratton  survey 
in  1878.  This  contention  is  based  upon  the  proposition 
that  the  Secretary  of  the  Interior  had  no  authorit}^  to  set 
aside  the  order  of  the  Commissioner  approving  and  con- 
firming the  Stratton  survey,  especially  in  view  of  the  fact 
that  no  appeal  was  taken  from  such  order,  and  the  author- 
ities of  the  city  acquiesced  in  that  survey.  This  proposi- 
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tion  is  unsound.  If  followed,  as  a  rule  of  law,  the  Secretary 
of  the  Interior  is  shorn  of  that  supervisory  power  over 
the  public  lands  which  is  vested  in  him  by  section  441  of 
the  Revised  Statutes.  That  section  provides  as  follows: 
"The  Secretary  of  the  Interior  is  charged  with  the  super- 
vision of  public  business  relating  to  the  following  subjects : 
.  ..  .  Second.  The  public  lands,  including  mines."  Sec- 
tion 453  provides:  "The  Commissioner  of  the  General  Land 
Office  shall  perform,  under  the  direction  of  the  Secretary  of 
the  Interior,  all  executive  duties  appertaining  to  the  sur- 
veying and  sale  of  the  public  lands  of  the  United  States, 
or  in  anywise  respecting  such  public  lands,  and  also  such 
as  relate  to  private  claims  of  land,  and  the  issuing  of 
patents  for  all  grants  of  land  under  the  authority  of 
the  government."  Section  2478  provides:  "The  Com- 
missioner of  the  General  Land  Office,  under  the  direction 
of  the  Secretary  of  the  Interior,  is  authorized  to  enforce  and 
carry  into  execution,  by  appropriate  regulations,  every 
part  of  the  provisions  of  this  title  [The  Public  Lands] 
not  otherwise  provided  for." 

The  phrase,  "under  the  direction  of  the  Secretary  of 
the  Interior,"  as  used  in  these  sections  of  the  statutes,  is 
not  meaningless,  but  was  intended  as  an  expression  in 
general  terms  of  the  power  of  the  Secretary  to  supervise 
and  control  the  extensive  operations  of  the  Land  Depart- 
ment of  which  he  is  the  head.  It  means  that,  in  the  im- 
portant matters  relating  to  the  sale  and  disposition  of  the 
public  domain,  the  surveying  of  private  land  claims  and 
the  issuing  of  patents  thereon,  and  the  administration  of 
the  trusts  devolving  upon  the  government  by  reason  of 
the  laws  of  Congress  or  under  treaty  stipulations,  respect- 
ing the  public  domain,  the  Secretary  of  the  Interior  is 
the  supervising  agent  of  the  government  to  do  justice  to 
all  claimants  and  preserve  the  rights  of  the  people  of  the 
United  States.  As  was  said  by  the  Secretary  of  the  Inte- 
rior on  the  application  for  the  recall  and  cancellation  of 
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the  patent  in  this  pueblo  case,  (5  Land  Dec.  494):  "The 
statutes  in  placing  the  whole  business  of  the  department 
under  the  supervision  of  the  Secretary,  invest  him  with 
authority  to  review,  reverse,  amend,  annul,  or  affirm  all 
proceedings  in  the  department  having  for  their  ultimate 
object  to  secure  the  alienation  of  any  portion  of  the  public 
lands,  or  the  adjustment  of  private  claims  to  lands,  with 
a  just  regard  to  the  rights  of  the  public  and  private 
parties.  Such  supervision  may  be  exercised  by  direct 
orders  or  by  review  on  appeals.  The  mode  in  which  the 
supervision  shall  be  exercised  in  the  absence  of  statutory 
direction  may  be  prescribed  by  such  rules  and  regula- 
tions as  the  Secretary  may  adopt.  When  proceedings 
affecting  titles  to  lands  are  before  the  department  the 
power  of  supervision  may  be  exercised  by  the  Secretary, 
whether  these  proceedings  are  called  to  his  attention  by 
formal  notice  or  by  appeal.  It  is  sufficient  that  they  are 
brought  to  his  notice.  The  rules  prescribed  are  designed 
to  facilitate  the  department  in  the  despatch  of  business, 
not  to  defeat  the  supervision  of  the  Secretary.  For  ex- 
ample, if,  when  a  patent  is  about  to  issue,  the  Secretary 
should  discover  a  fatal  defect  in  the  proceedings,  or  that 
by  reason  of  some  newly  ascertained  fact  the  patent,  if 
issued,  would  have  to  be  annulled,  and  that  it  would  be 
his  duty  to  ask  the  Attorney-General  to  institute  proceed- 
ings for  its  annulment,  it  would  hardly  be  seriously  con- 
tended that  the  Secretary  might  not  interfere  and  prevent 
the  execution  of  the  patent.  He  could  not  be  obliged  to 
sit  quietly  and  allow  a  proceeding  to  be  consummated, 
which  it  would  be  immediately  his  duty  to  ask  the  Attor- 
ney-General to  take  measures  to  annul.  It  would  not  be 
a  sufficient  answer  against  the  exercise  of  his  power  that 
no  appeal  had  been  taken  to  him  and  therefore  he  was 
without  authority  in  the  matter." 

There  is  authority  in  this  court  for  this  holding.     Mag- 
wire  v.  Tyler,  (1  Black,  195,)  was  a  case  involving  the  right 
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of  the  Commissioner  of  the  General  Land  Office,  under 
the  act  of  July  4,  1836,  (5  Stat.  107,  c.  352,)  reorganizing 
that  bureau,  and  of  the  Secretary  of  the  Interior,  under  the 
act  of  March  3,  1849,  (9  Stat.  395,)  establishing  that  de- 
partment, to  take  jurisdiction  of  surveys  made  in  the  upper 
Louisiana  country  upon  confirmed  Spanish  titles.  One 
of  the  questions  presented  was  whether  the  Secretary  of 
Interior  could  reject  such  a  survey  and  order  a  new  one 
of  the  same  claim,  and  issue  a  patent  upon  the  second 
survey.  By  the  act  of  March  3,  1807,  the  board  of  com- 
missioners appointed  to  pass  upon  the  merits  of  such 
claims  was  required  to  deliver  to  each  party  whose  claim 
was  confirmed  a  certificate  that  he  was  entitled  to  a  patent 
for  the  tract  of  land  designated.  This  certificate  was  to 
be  presented  to  the  surveyor-general,  who  proceeded  to 
have  the  survey  made  and  returned,  with  the  certificate, 
to  the  recorder  of  land  titles,  whose  duty  it  was  to  issue  a 
patent  certificate,  which,  being  transmitted  to  the  Secre- 
tary of  the  Treasury,  (then  the  head  of  the  Land  Depart- 
ment,) entitled  the  party  to  a  patent.  By  the  act  of  April 
25,  1812,  the  duty  of  the  Secretary  of  the  Treasury  was 
transferred  to  the  Commissioner  of  the  General  Land 
Office.  The  act  of  April  18,  1814,  required  that  accurate 
surveys  should  be  made,  according  to  the  description  in  the 
certificate  of  confirmation,  and  that  proper  returns  should 
be  made  to  the  Commissioner,  of  the  certificate  and  survey, 
and  of  all  such  other  evidence  as  the  Commissioner  might 
require.  The  court  said:  "These  acts  show  that  the  sur- 
veys and  proceedings  must  be,  in  regard  to  their  correct- 
ness, within  the  jurisdiction  of  the  Commissioner;  and 
such  has  been  the  practice.  Of  necessity  he  must  have 
power  to  adjudge  the  question  of  accuracy  preliminary 
to  the  issue  of  a  patent." 

After  referring  to  the  act  of  July  4,  1836,  which  con- 
ferred plenary  powers  on  the  Commissioner  to  supervise 
all  surveys  of  public  lands,  "  and  also  such  as  relate  to 
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private  claims  of  land  and  the  issuing  of  patents,  and  also 
to  the  act  of  March  3,  1849,  the  third  section  of  which 
vested  the  Secretary  of  the  Interior,  in  matters  relating 
to  the  General  Land  Office,  including  the  power  of  super- 
vision and  appeal,  with  the  same  powers  that  were  form- 
erly discharged  by  the  Secretary  of  the  Treasury,  the  court 
said:  "The  jurisdiction  to  revise  on  the  appeal  was  neces- 
sarily coextensive  with  the  power  to  adjudge  by  the  Com- 
missioner. We  are  are  therefore  of  the  opinion  that  the 
Secretary  had  authority  to  set  aside  Brown's  survey  of 
Labeaume's  tract,  order  another  to  be  made,  and  to  issue 
a  patent  to  Labeaume,  throwing  off  Brazeau's  claim."  (1 
Black,  202;  see  also  £  C.  8  Wall.  650,  661.) 

A  similar  question  arose  in  Snyder  v.  Sickles,  (98  U.  S. 
203,  211,)  and  was  decided  in  the  same  way,  the  court  go- 
ing into  an  elaborate  examination  of  the  powers  of  the 
Secretary  of  the  Interior  to  review  the  action  of  the  Com- 
missioner of  the  General  Land  Office,  and  reaffirming  the 
doctrines  of  Magwire  v.  Tyler. 

In  Buena  Vista  County  v.  Iowa  Falls  &  Sioux  City  Rail- 
road, (112  U.  S.  165,  175,)  a  question  arose  whether  the 
decision  of  the  Commissioner  of  the  General  Land  Office 
under  the  act  of  March  5, 1872,  (17  Stat.  37,)  was  intended 
to  be  final,  from  which  no  appeal  would  lie  to  the  Secre- 
tary of  the  Interior.  That  act  provides:  "That  the  Com- 
missioner of  the  General  Land  Office  is  hereby  authorized 
and  required  to  receive  and  examine  the  selections  of 
swamp  lands  in  Lucas,  O'Brien,  Dickinson,  and  such 
other  counties  in  the  State  of  Iowa  as  formerly  presented 
their  selections  to  the  surveyor-general  of  the  district  in- 
cluding that  State,  and  allow  or  disallow  said  selections 
and  indemnity  provided  for  according  to  the  acts  of  Con- 
gress in  force  touching  the  same  at  the  time  such  selec- 
tion were  made,  without  prejudice  to  legal  entries  and 
rights  of  bona  fide  settlers  under  the  homestead  or  pre- 
emption laws  of  the  United  States  at  the  date  of  this  act." 
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It  is  to  be  observed  that  'there  was  nothing  in  that  act 
expressly  giving  an  appeal  from  the  Commissioner's  de- 
cision to  the  Secretary.  But  the  court  said :  "  There  is 
nothing  in  the  act  which  alters  the  relation  between  the 
two  officers  as  otherwise  established,  or  puts  the  decisions 
of  the  Commissioner,  under  that  act,  upon  a  footing  differ- 
ent from  his  other  decisions." 

The  powers  and  duties  of  the  Secretary  of  the  Interior 
were  no  greater  under  the  acts  under  consideration  in  the 
cases  to  which  we  have  referred  than  they  are  under  sec- 
tions 441,  453,  and  2478  of  the  Revised  Statutes.  They 
were  practically,  and  to  all  intents  and  purposes,  the  same. 
The'general  words  of  those  sections  are  not  supposed  to 
particularize  every  minute  duty  devolving  upon  the  Sec- 
retary and  every  special  power  bestowed  upon  him.  There 
must  be  some  latitude  for  construction.  In  the  language 
of  this  court  in  the  late  case  of  Williams  v.  United  States, 
(138  U.  S.  514,  524:)  "  It  is  obvious,  it  is  common  knowl- 
edge, that  in  the  administration  of  such  large  and  varied 
interests  as  are  intrusted  to  the  Land  Department,  matters 
not  foreseen,  equities  not  anticipated,  and  which  are,  there- 
fore, not  provided  for  by  express  statute,  may  sometimes 
arise,  and,  therefore,  that  the  Secretary  of  the  Interior  is 
given  that  superintending  and  supervising  power  which 
will  enable  him,  in  the  face  of  these  unexpected  contin- 
gencies, to  do  justice."  See  also  Lee  v.  Johnson,  (116  U.  S. 
48.) 

It  makes  no  difference  whether  the  appeal  is  in 
regular  form  according  to  the  established  rules  of  the  de- 
partment, or  whether  the  Secretary  on  his  own  motion, 
knowing  that  injustice  is  about  to  be  done  by  some  action 
of  the  Commissioner,  takes  up  the  case  and  disposes  of  it 
in  accordance  with  law  and  justice.  The  Secretary  is  the 
guardian  of  the  people  of  the  United  States  over  the  pub- 
lic lands.  The  obligations  of  his  oath  of  office  oblige  him 
to  see  that  the  law  is  carried  out,  and  that  none  of  the 
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public  domain  is  wasted  or  is  disposed  of  to  a  party  not 
entitled  to  it.  He  represents  the  government,  which  is  a 
party  in  interest  in  every  case  involving  the  surveying 
and  disposal  of  the  public  lands. 

Furthermore,  the  power  of  supervision  and  control 
exercised  by  the  Secretary  of  the  Interior  over  all  matters 
relating  to  the  disposition  and  sale  of  the  public  lands, 
under  section  453  of  the  Revised  Statutes,  is  substantially 
the  same  as  his  power  over  the  Bureau  of  Pensions,  under 
section  471.  That  section  provides:  "The  Commissioner 
of  Pensions  shall  perform,  under  the  direction  of  the  Secretary 
of  the  Interior,  such  duties  in  the  execution  of  the  various 
pension  and  bounty  laws  as  may  be  prescribed  by  the 
President." 

There  is  nowhere  any  express  power  given  to  the  Sec- 
retary of  the  Interior  to  hear  and  determine  appeals  from 
the  Commissioner  of  Pensions ;  and  yet  the  power  is  ex- 
ercised daily  without  question.  And  such  power  was 
expressly  asserted  in  United  States  ex  rel.  Dunlap  v.  Black, 
(128  U.  S.  40,)  and  impliedly  recognized  in  Miller  v.  Raum, 
(135  U.  S.  200.) 

The  same  remarks  apply  to  the  powers  of  the  Secretary 
of  the  Interior,  under  a  similarly  worded  section  of  the 
Revised  Statutes  (§  463)  to  supervise  and  control  the 
management  of  the  Bureau  of  Indian  Affairs,  which 
powers,  so  far  as  we  are  advised,  have  never  been  ques- 
tioned. • 

But  even  if  there  was  any  doubt  of  the  existence  of 
such  power  in  the  Secretary  of  the  Interior,  as  an  original 
proposition,  still  the  exercise  of  it  for  so  long  a  period — 
going  back  to  the  organization  of  that  department — 
without  question,  ought  to  be  considered  as  conclusive 
as  to  the  existence  of  the  power.  (Hastings  &  Dakota 
Railroad  v.  Whitney,  132  U.  S.  357,  and  authorities  there 
cited.) 

We  conclude,  on  this  branch  of  tbe  case,  that  the  Sec- 
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retary  of  the  Interior  had  ample  power  to  set  aside  the 
Stratton  survey  and  order  a  new  survey  by  Von  Leicht; 
and  that  his  action  in  such  matter  is  unassailable  in  the 
courts  in  a  collateral  proceeding.  The  Von  Leicht  survey, 
therefore,  must  be  held  as  a  correct  survey  of  the  pueblo 
claim  as  confirmed  by  the  Circuit  Court.  Moreover,  the 
method  of  running  the  shore  line  of  the  bay  of  San 
Francisco,  adopted  by  the  Von  Leicht  survey,  was  ap- 
proved by  the  Circuit  Court  itself  in  Tripp  v.  Spring,  (5 
Saw.  209;)  and  on  this  point  we  entertain  no  doubt. 

The  only  remaining  question  in  the  case,  as  we  under- 
stand it,  and  as  we  desire  to  consider  it,  may  be  thus 
stated :  Admitting  that  the  Von  Leicht  survey  is  correct 
and  follows  the  decree  of  confirmation ;  admitting,  also, 
that  the  patent  followed  the  survey  and  the  decree,  and 
that  the  premises  in  dispute  are  embraced  in  the  patent : 
Was  parol  evidence  admissible  to  show  that  these  premises 
were  below  the  ordinary  high-water  mark — not  of  the 
bay  of  San  Francisco,  but  of  Mission  Creek,  a  navigable 
arm  of  the  bay,  as  that  line  existed  at  the  date  of  the 
conquest  of  Mexico  in  1846?  The  contention  on  this 
branch  of  the  case  is,  that,  if  all  these  admissions  be  taken 
as  true,  yet  the  land  in  dispute  never  was  a  portion  of  the 
pueblo  of  San  Francisco,  because  at  the  date  of  the  con- 
quest it  was  below  the  ordinary  high-water  mark  of  Mis- 
sion Creek,  and,  therefore,  upon  the  admission  of  Califor- 
nia into  the  Union  in  1850,  passed  to  the  State  in  virtue 
of  its  sovereignty  over  tide  lands. 

To  this  contention  we  cannot  give  our  assent;  and  in 
the  view  which  we  take  of  the  question,  we  think  there 
was  error  in  admitting  evidence  to  show  that  the  land 
was  below  high-water  mark  of  the  creek,  and  that  the 
Supreme  Court  erred  in  sustaining  this  ruling.  For  this 
and  other  reasons  hereinbefore  stated  the  judgment  should 
have  been  for  the  defendant. 

It  is  the  settled  rule  of  law  in  this  court  that  absolute 
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property  in,  and  dominion  and  sovereignty  over,  the  soils 
under  the  tide  waters  in  the  original  States  were  reserved 
to  the  several  States,  and  that  the  new  States  since  ad- 
mitted have  the  same  rights,  sovereignty,  and  jurisdic- 
tion in  that  behalf  as  the  original  States  possess  within 
their  respective  borders.  (Martin  v.  Waddell,  16  Pet.  367, 
410;  Pollard  v.  Hagan,  3  How.  212,  229;  Goodtitle  v.  Kibbe, 
9  How.  471,  478;  Mumford  v.  Wardwell,  6  Wall.  423,  436; 
Weber  v.  Harbor  Commissioners,  18  Wall.  57,  65.)  Upon 
the  acquisition  of  the  territory  from  Mexico  the  United 
States  acquired  the  title  to  tide  lands  equally  with  the 
title  to  upland  ;  but  with  respect  to  the  former  they  held 
it  only  in  trust  for  the  future  States  that  might  be  erected 
out  of  such  territory.  (Authorities  last  cited.)  But  this 
doctrine  does  not  apply  to  lands  that  had  been  previously 
granted  to  other  parties  by  the  former  government,  or 
subjected  to  trusts  which  would  require  their  disposition 
in  some  other  way.  (San  Francisco  v.  Le  Roy,  138  U.  S. 
656.)  For  it  is  equally  well  settled  that  when  the  United 
States  acquired  California  from  Mexico  by  the  treaty  of 
Guadalupe  Hidalgo,  (9  Stat.  922,)  they  were  bound,  under 
the  8th  article  of  the  treaty,  to  protect  all  rights  of  prop- 
erty in  that  territory  emanating  from  the  Mexican  gov- 
ernment previous  to  the  treaty.  (Teschemacher  v.  Thomp- 
son, 18  Cal.  11 ;  Beard  v.  Federy,  3  Wall.  478.) 

Irrespective  of  any  such  provision  in  the  treaty,  the 
obligations  resting  upon  the  United  States  in  this  respect, 
under  the  principles  of  international  law,  would  have 
been  the  same.  (Soulard  v.  United  States,  4  Pet.  511; 
United  States  v.  Percheman,  7  Pet.  51,  87;  Str other  v.  Lucas, 
12  Pet.  410,  436;  United  States  v.  Repentigny,  5  Wall.  211, 
260.) 

These  observations  lead  directly  to  the  determination 
of  the  force  and  effect  of  the  title  of  the  pueblo  of  San 
Francisco,  derived  from  the  former  government  of  Mexico, 
as  opposed  to  the  title  which  it  is  insisted  passed  to  the 
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State  of  California  upon  its  admission  into  the  Union  by 
virtue  of  its  sovereignty  over  all  tide  lands  in  the  State 
below  the  high-water  line,  even  including  such  as  are  sit- 
uated within  the  limits  of  the  pueblo. 

If  we  have  succeeded  in  showing  that  the  tract  in  dis- 
pute was  part  of  the  land  claimed  by  the  city  of  San 
Francisco,  as  successor  of  the  Mexican  pueblo  of  that 
name ;  that  it  is  within  the  four  square  leagues  described  in 
the  decree  of  the  United  States  Circuit  Court  for  the  Dis- 
trict of  California,  entered  May  18,  1865;  that  that  court 
decided  and  decreed  that  the  claim  of  title  was  valid 
under  the  laws  of  Mexico;  that  the  official  survey  of  the 
United  States  officers  is  correct  and  followed  the  decree  of 
confirmation ;  and  that  the  patent  of  the  government  of 
the  United  States,  following  the  survey  and  decree,  em- 
braced within  its  calls  the  property  in  dispute,  we  think 
it  clearly  follows  that  the  patent  of  the  government  is 
evidence  of  the  title  of  the  city  under  Mexican  laws,  and 
is  conclusive,  not  only  as  against  the  government  arid 
against  all  parties  claiming  under  it  by  titles  subsequently 
acquired,  but  also  as  against  all  parties  except  those  who 
have  a  full  and  complete  title  acquired  from  Mexico  an- 
terior in  date  to  that  confirmed  by  the  decree  of  confirma- 
tion. This  conclusion  is  fully  sustained  by  the  decisions 
of  this  court. 

The  case  of  San  Francisco  v.  Le  Roy,  (138  U.  S.  656,  670, 
672,)  is  directly  in  point.  That  was  a  bill  by  Le  Roy 
against  the  city  of  San  Francisco  to  quiet  his  title  to  cer- 
tain property  within  the  limits  of  the  city.  The  plain- 
tiff below  claimed  at  the  trial  the  benefit  of  a  deed  of  the 
land  from  the  tide-land  commissioners  of  the  State,  which 
purported,  for  a  consideration  of  $352.80,  to  release  to  the 
grantee  the  right,  title,  and  interest  of  the  State  of  Cali- 
fornia to  the  premises  therein  described.  The  city  relied 
.on  the  patent  of  the  government  based  on  the  confirma- 
tion of  the  United  States  Circuit  Court  for  the  District  of 
California. 
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The  court  held  that  the  title  of  the  city  rests  upon  the 
decree  of  the  court  recognizing  the  title  to  the  four  square 
leagues  of  land,  and  establishing  their  boundaries;  and 
that  even  if  there  were  any  tide  lands  within  the  pueblo 
the  power  and  duty  of  the  United  States  under  the  treaty 
to  protect  the  claims  of  the  city  of  San  Francisco  as  suc- 
cessor to  the  pueblo  were  superior  to  any  subsequently 
acquired  rights  of  California  over  the  tide  lands.  Upon 
the  question  involved  the  court  said : 

"  We  do  not  attach  any  importance,  upon  this  question 
of  reservation,  to  the  deed  of  the  tide-land  commissioners, 
executed  to  Sullivan  on  the  3d  of  December,  1870,  for 
the  State  did  not  at  that  time  own  any  tide  or  marsh 
lands  within  the  limits  of  the  pueblo  as  finally  established 
by  the  Land  Department.  All  the  marsh  lands,  so  called, 
which  the  State  of  California  ever  owned,  were  granted 
to  her  by  the  act  of  Congress  of  September  28,  1850, 
known  as  the  Swamp  Land  Act,  by  which  the  swamp 
and  overflowed  lands  within  the  limits  of  certain  States, 
thereby  rendered  unfit  for  cultivation,  were  granted  to 
the  States  to  enable  them  to  construct  the  necessary  levees 
and  drains  to  reclaim  them.  (9  Stat.  c.  84,  p.  519.)  The 
interest  of  the  pueblo  in  the  lands  within  its  limits  goes 
back  to  the  acquisition  of  the  country,  and  precedes  the 
passage  of  that  act  of  Congress.  And  that  act  was  never 
intended  to  apply  to  lands  held  by  the  United  States 
charged  with  any  equitable  claims  of  others,  which  they 
were  bound  by  treaty  to  protect.  As  to  tide  lands,  al- 
though it  may  be  stated  as  a  general  principle — and  it 
was  so  held  in  Weber  v.  Board  of  Harbor  Commissioners, 
(18  Wall.  57,  65) — that  the  titles  acquired  by  the  United 
States  to  lands  in  California  under  tide  waters,  from 
Mexico,  were  held  in  trust  for  the  future  State,  so  that 
their  ownership  and  right  of  disposition  passed  to  it  upon 
its  admission  into  the  Union,  that  doctrine  cannot  apply 
to  such  lands  as  had  been  previously  granted  to  other 
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parties  by  the  former  government,  or  subjected  to  trusts 
which  would  require  their  disposition  in  some  other  way. 
When  the  United  States  acquired  California  it  was  with 
the  duty  to  protect  all  the  rights  and  interests  which  were 
held  by  the  pueblo  of  San  Francisco  under  Mexico.  The 
property  rights  of  pueblos  equally  with  those  of  indi- 
viduals were  entitled  to  protection,  and  provision  was 
made  by  Congress  in  its  legislation  for  their  investigation 
and  confirmation.  (Townsend  v.  Greely,  5  Wall.  326,  337.) 
The  duty  of  the  government  and  its  power  in  the  execution 
of  its  treaty  obligations  to  protect  the  claims  of  all  persons, 
natural  and*  artificial,  and,  of  course,  of  the  city  of  San 
Francisco,  as  successor  to  the  pueblo,  were  superior  to  any 
subsequently  acquired  rights  or  claims  of  the  State  of 
California,  or  of  individuals.  The  confirmation  of  the 
claim  of  the  city  necessarily  took  effect  upon  its  title  as  it 
existed  upon  the  acquisition  of  the  country.  In  confirm- 
ing it,  the  United  States,  through  their  tribunals,  recognized 
the  validity  of  that  title  at  the  date  of  the  treaty — at 
least,  recognized  the  validity  of  the  claim  to  the  title  as 
then  existing,  and  in  execution  of  its  treaty  obligations 
no  one  could  step  in  between  the  government  of  the 
United  States  and  the  city  seeking  their  enforcement.  It 
is  a  matter  of  doubt  whether  there  were  any  lands  within 
the  limits  of  the  pueblo,  as  defined  and  established  by  the 
Land  Department,  that  could  be  considered  tide  lands, 
which,  independently  of  the  pueblo,  would  vest  in  the 
State.  The  lands  which  passed  to  the  State  upon  her  ad- 
mission to  the  Union  were  not  those  which  were  affected 
occasionally  by  the  tide,  but  only  those  over  which  tide 
water  flowed  so"  continuously  as  to  prevent  their  use 
and  occupation.  To  render  lands  tide  lands,  which  the 
State  by  virtue  of  her  sovereignty  could  claim,  there  must 
have  been  such  continuity  of  the  flow  of  tide  water  over 
them,  or  such  regularity  of  the  flow  within  every  twenty- 
four  hours,  as  to  render  them  unfit  for  cultivation,  the 
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growth  of  grasses  or  other  uses  to  which  upland  is 
applied.  But  even  if  there  were  such  lands,  their  ex- 
istence could  in  no  way  affect  the  rights  of  the  pueblo. 
Its  rights  were  dependent  upon  Mexican  laws,  and  when 
Mexico  established  those  laws  she  was  the  owner  of  tide 
lands  as  well  as  uplands,  and  could  have  placed  the 
boundaries  of  her  pueblos  wherever  she  thought  proper. 
It  was  for  the  United  States  to  ascertain  those  boundaries 
when  fixing  the  limits  of  the  claim  of  the  city,  and  that 
was  done  after  the  most  thorough  and  exhaustive  ex- 
amination ever  given  to  the  consideration  of  the  bound- 
aries of  a  claim  of  a  pueblo  under  the  Mexican  govern- 
ment. After  hearing  all  the  testimony  which  could  be 
adduced,  and  repeated  arguments  of  counsel,  elaborate 
reports  were  made  on  the  subject  by  three  Secretaries  of 
the  Interior.  They  held,  and  the  patent  follows  their  de- 
cision, that  the  boundary  of  the  bay,  which  the  decree  of 
confirmation  had  fixed  as  that  of  ordinary  high-water 
mark,  as  it  existed  on  the  7th  of  July,  1846,  crosses  the 
mouths  of  all  creeks  entering  the  bay.  There  was,  there- 
fore, nothing  in  the  deed  of  the  tide-land  commissioners 
which  could  by  any  possibility  impair  the  right  of  the 
city  to  exercise  the  power  reserved  in  the  Van  Ness  ordi- 
nance over  such  portions  of  the  lands  conveyed  to  occu- 
pants under  that  ordinance  as  had  been  occupied  or  set 
apart  for  streets,  squares,  and  public  buildings  of  the  city. 
Such  a  reservation  should  have  been  embodied  in  the  de- 
cree in  this  case." 

In  the  case  of  Beard  v.  Federy,  (3  Wall.  478,  491,)  the 
court,  upon  a  question  very  similar  to  this  in  many  of  its 
aspects,  followed  a  similar  course  of  reasoning  from  which 
we  think  the  conclusion  we  have  reached  is  logically  de- 
ducible.  In  that  case  the  court  uses  the  following  lan- 
guage: 

"The  position  of  the  defendants  is,  that  as  against 
them  the  patent  is  not  evidence  for  any  purpose;  that  as 
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between  them  and  the  plaintiff  the  whole  subject  of  title 
is  open  precisely  as  though  no  proceedings  for  the  con- 
firmation had  been  had,  and  no  patent  for  the  land  had 
been  issued.  Their  position  rests  upon  a  misapprehension 
of  the  character  and  effect  of  a  patent  issued  upon  a  con- 
firmation of  a  claim  to  land  under  the  laws  of  Spain  and 
Mexico. 

"  In  the  first  place,  the  patent  is  a  deed  of  the  United  States. 
As  a  deed  its  operation  is  that  of  a  quit-claim,  or  rather 
a  conveyance  of  such  interest  as  the  United  States  pos- 
sessed in  the  land,  and  it  takes  effect  by  relation  at  the 
time  when  proceedings  were  instituted  by  the  filing  of 
the  petition  before  the  board  of  land  commissioners. 

"  In  the  second  place,  the  patent  is  a  record  of  the  action 
of  the  government  upon  the  title  of  the  claimant  as  it 
existed  upon  the  acquisition  of  the  country.  Such  acqui- 
sition did  not  affect  the  rights  of  the  inhabitants  to  their 
property.  They  retained  all  such  rights,  and  were  en- 
titled by  the  law  of  nations  to  protection  in  them  to  the 
same  extent  as  under  the  former  government.  The  treaty 
of  cession  also  stipulated  for  such  protection.  The  obli- 
gation to  which  the  United  States  thus  succeeded  was,  of 
course,  political  in  its  character,  and  to  be  discharged  in 
such  manner,  and  on  such  terms,  as  they  might  judge 
expedient.  By  the  act  of  March  3,  1851,  they  have  de- 
clared the  manner  and  the  terms  on  which  they  will  dis- 
charge this  obligation.  They  have  there  established  a 
special  tribunal  before  which  all  claims  to  land  are  to  be 
investigated ;  required  evidence  to  be  presented  respecting 
the  claims ;  appointed  law  officers  to  appear  and  contest 
them  on  behalf  of  the  government;  authorized  appeals 
from  the  decisions  of  the  tribunal,  first  to  the  District 
and  then  to  the  Supreme  Court ;  and  designated  officers 
to  survey  and  measure  off  the  land  when  the  validity  of 
the  claims  is  finally  determined.  When  informed,  by 
the  action  of  its  tribunal,  and  officers,  that  a  claim 
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asserted  is  valid  and  entitled  to  recognition,  the  govern- 
ment acts,  and  issues  its  patent  to  the  claimant.  This  in- 
strument is,  therefore,  record  evidence  of  the  action  of 
the  government  upon  the  title  of  the  claimant.  By  it 
the  government  declares  that  the  claim  asserted  was 
valid  under  the  laws  of  Mexico;  that  it  was  entitled 
to  recognition  and  protection  by  the  stipulations  of  the 
treaty,  and  might  have  been  located  under  the  former 
government,  and  is  correctly  located  now,  so  as  to  em- 
brace the  premises  as  they  are  surveyed  and  described. 
As  against  the  government,  this  record,  so  long  as  it  re- 
mains unvacated,  is  conclusive.  And  it  is  equally  conclu- 
sive against  parties  claiming  under  the  government  by 
title  subsequent.  It  is  in  this  effect  of  the  patent  as  a 
record  of  the  government  that  its  security  and  protection 
chiefly  lie.  If  parties  asserting  interests  in  lands  ac- 
quired since  the  acquisition  of  the  country  could  deny 
and  controvert  this  record,  and  compel  the  patentee,  in 
every  suit  for  his  land,  to  establish  the  validity  of  his 
claim,  his  right  to  its  confirmation,  and  the  correctness 
of  the  action  of  the  tribunals  and  officers  of  the  United 
States  in  the  location  of  the  same,  the  patent  would  fail 
to  be,  as  it  was  intended  it  should  be,  an  instrument 
of  quiet  and  security  to  its  possessor.  The  patentee 
would  find  his  title  recognized  in  one  suit  and  rejected 
in  another,  and  if  his  title  were  maintained,  he  would 
find  his  land  located  in  as  many  different  places  as  the 
varying  prejudices,  interests,  or  notions  of  justice  of  wit- 
nesses and  jurymen  might  suggest.  Every  fact  upon 
which  the  decree  and  patent  rests  would  be  open  to  con- 
testation. The  intruder,  resting  solely  upon  his  posses- 
sion, might  insist  that  the  original  claim  was  invalid,  or 
was  not  properly  located,  and,  therefore,  he  could  not  be 
disturbed  by  the  patentee.  No  construction  which  will 
lead  to  such  results  can  be  given  to  the  fifteenth  section 
[meaning  the  fifteenth  section  of  the  act  of  1851,  for  the 
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purpose  of  ascertaining  and  settling  private  land  claims 
in  California].  The  term  'third  person,'  as  there  used, 
does  not  embrace  all  persons  other  than  the  United  States 
and  the  claimants,  but  only  those  who  hold  superior  titles, 
such  as  will  enable  them  to  resist  successfully  any  action 
of  the  government  in  disposing  of  the  property." 

Judgment  reversed,  and  cause  remanded  with  directions  for 
further  proceedings  in  conformity  with  this  opinion. 

Mr.  Justice  FIELD  concurring. 

I  concur  in  the  judgment  of  this  court  and  in  the  views 
expressed  in  its  opinion.  As  a  correct  solution  of  the 
questions  involved  is  of  vital  importance  to  the  security 
of  titles  claimed  under  confirmed  Mexican  grants  in 
California,  followed  by  a  survey  made  and  a  patent  issued 
under  the  Land  Department  of  the  government,  and  as  I 
have  had  personal  knowledge  of  all  legal  proceedings 
touching  the  claim  of  the  pueblo  of  San  Francisco  from 
their  commencement,  I  will  venture  to  make  some  obser- 
vations, in  addition  to  those  of  my  brethren,  upon  the 
propositions  of  law  advanced  by  the  court  below.  Those 
propositions,  if  maintained,  would,  in  my  judgment,  un- 
settle titles  held  under  patents  issued  upon  such  con- 
firmed grants,  and  lead  to  great  litigation  in  the  State,  to 
the  serious  detriment  of  its  interests  and  those  of  its 
people. 

The  action  is  ejectment  for  the  possession  of  certain 
premises  within  the  limits  of  the  city  and  county  of  San 
Francisco,  and  also  within  the  boundaries  of  the  tract  of 
land  confirmed  to  the  city,  as  successor  of  a  Mexican 
pueblo,  as  they  are  described  in  the  official  survey  of  the 
tract  made  under  the  direction  and  authority  of  the  Land 
Department,  and  carried  into  the  patent  of  the  United 
States. 

The  tract  confirmed  is  designated  in  the  decree  of  con- 
firmation rendered  by  the  Circuit  Court  of  the  United 
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States  on  the  18th  of  May,  1865,  as  "a  tract  situated 
within  the  county  of  San  Francisco,  and  embracing  so 
much  of  the  extreme  upper  portion  of  the  peninsula, 
above  ordinary  high-water  mark,  (as  the  same  existed  at  the 
date  of  the  acquisition  of  the  country,  namely,  the  seventh 
day  of  July,  A.  D.  1846,)  on  which  the  city  of  San  Fran- 
cisco is  situated,  as  will  contain  an  area  of  four  square 
leagues;  said  tract  being  bounded  on  the  north  and  east 
by  the  bay  of  San  Francisco;  on  the  west  by  the  Pacific 
Ocean,  and  on  the  south  by  a  due  east  and  west  line 
drawn  so  as  to  include  the  area  aforesaid,"  subject  to  cer- 
tain deductions  not  material  to  be  mentioned  here.  The 
decree  declares  that  the  "  confirmation  is  in  trust  for  the 
benefit  of  the  lot  holders  under  grants  from  the  pueblo, 
town,  or  city  of  San  Francisco,  or  other  competent  au- 
thority, and  as  to  any  residue,  in  trust  for  the  use  and 
benefit  of  the  inhabitants  of  the  city." 

A  survey  and  plat  purporting  to  be  of  the  tract  were 
made  by  one  Stratton,  a  deputy  of  the  surveyor-general 
of  the  United  States  for  California,  and  was  approved  by 
the  latter  officer  in  August,  1868.  The  survey,  instead  of 
following  from  its  commencement  on  the  east  side  of  the 
tract  to  its  termination,  the  line  of  ordinary  high-water 
mark  of  the  bay  of  San  Francisco,  as  it  existed  on  the 
7th  of  July,  1846,  followed  such  line  only  a  part  of  the 
way.  Of  its  departures  from  that  line  it  is  sufficient  to 
mention  that,  when  the  survey  reached  the  mouth  of  the 
estuary  or  stream  entering  the  bay,  known  as  Mission 
Creek,  it  left  the  shore  of  the  bay  and  ran  up  along  the 
bank  of  the  creek  on  its  right  side  from  its  entrance  for 
a  distance  of  over  a  mile,  then  crossing  the  creek  passed 
down  on  the  other  side  to  the  bay,  extending  back  from 
the  creek  on  each  side  so  as  to  exclude  from  the  survey  a 
large  tract  of  what  was  called  marsh  land. 

To  the  approval  of  the  survey  and  plat,  the  city  and 
county  of  San  Francisco  filed  their  protest  and  objections. 
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The  military  officer  of  the  United  States  in  command  of 
the  Department  of  California  also  filed  objections  to  so 
much  of  the  survey  as  related  to  the  military  reservation 
within  the  limits  of  the  tract. 

Surveyor-General  Day  succeeded  the  officer  who  had 
approved  the  survey,  and  he  forwarded  the  protest  and 
objections  to  the  Commissioner  of  the  General  Land 
Office,  accompanied  by  his  opinion  that  the  objections 
were  well  taken  in  several  particulars,  and  recommended 
among  other  things  that  the  plat  and  survey  should  be 
amended  so  as  to  include  the  marsh  land  lying  on  Mis- 
sion Creek  within  the  four  square  leagues,  and  by  the 
resurvey  of  the  southern  and  eastern  boundary  of  the 
military  reservation.  The  Commissioner,  however,  dis- 
regarded the  objections  and  approved  the  survey,  found- 
ing his  conclusion  upon  the  alleged  long  acquiescence  of 
the  city  and  county  of  San  Francisco,  from  which  he  in- 
ferred a  recognition  of  its  correctness  and  a  waiver  of  the 
protest  and  objections. 

The  confirmation  was,  as  already  stated,  "in  trust  for 
the  benefit  of  the  lot  holders  under  grants  from  the  pueblo, 
town,  or  city  of  San  Francisco,  or  other  competent  author- 
ity, and  as  to  any  residue  in  trust  for  the  use  and  benefit 
of  the  inhabitants  of  the  city."  The  legislation  of  Con- 
gress releasing  the  interest  of  the  United  States  to  the 
city  was  also  in  trust  for  the  beneficiaries  named,  (14  Stat. 
4,  c.  13,)  so  that  the  city  of  San  Francisco  had  no  interest 
in  the  lands  within  the  confirmed  tract  other  than  as  a 
trustee,  except  where  parcels  had  been  acquired  by  pur- 
chase or  conveyance  from  other  sources  than  the  pueblo. 
All  pueblo  lands  she  held  simply  in  that  character.  It 
was  incumbent  upon  her,  therefore,  to  take  such  steps  as 
were  necessary  to  secure  and  perfect  the  title  of  her  cestuis 
que  trust.  She  accordingly  retained  counsel  to  protect 
their  interests  as  well  as  her  own,  and  he  made  a  formal 
appeal  for  the  benefit  of  both  to  the  Secretary  of  the  Inte- 
rior from  the  decision  of  the  Commissioner. 
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Certain  lot  holders  were  also  permitted  to  appear  before 
the  Secretary  and  argue  the  case,  as  parties  interested  in 
the  title.  An  appeal  was  also  taken  by  the  military  com- 
mander of  the  department,  on  behalf  of  the  United  States, 
to  correct  alleged  errors  in  the  survey  of  the  military 
reservation,  which  kept  the  whole  survey  open  before  the 
Secretary  until  it  was  finally  determined.  Any  change, 
either  by  the  enlargement  or  diminution  of  the  reserva- 
tion, necessarily  affected  other  lines  of  the  survey,  reduc- 
ing or  extending  them  as  the  quantity  embraced  within 
the  tract  surveyed  was  increased  or  diminished. 

Mr.  Schurz  was  then  at  the  head  of  the  Interior  De- 
partment, and  he  examined  at  great  length  the  action  of 
the  Commissioner  and  of  the  surveyor-general  upon  the 
survey;  received  a  large  amount  of  testimony  upon  the  ob- 
jections presented  and  heard  arguments  of  counsel  thereon. 
And  he  held  that  the  treatment  of  the  survey  by  the  Com- 
missioner proceeded  on  the  assumption  that  the  United 
States  had  no  interest  in  the  matter,  and  that  if  the  State 
and  city  were  satisfied,  the  duty  of  the  department  was 
to  approve  the  survey.  This  the  Secretary  held  to  be  a 
grave  error,  observing  that  if  the  excluded  tracts  which 
the  city  claimed  under  the  protest  were  above  high -water 
mark  in  1846,  they  ought  to  be  included  in  the  survey, 
and  then  the  southern  boundary  line  would  have  to  be 
moved  further  north,  excluding  a  corresponding  quan- 
tity which  would  fall  into  the  public  lands  of  the  United 
States.  No  stipulation  or  agreement,  therefore,  said  the 
Secretary,  between  the  State  and  the  city  and  county 
could  estop  or  relieve  the  officers  of  the  department  from 
the  duty  of  executing  the  decree  or  of  protecting  the  in- 
terests of  the  government,  adding  that  if  the  city  and 
county  should  ask  to  withdraw  the  protest  or  to  have  the 
same  dismissed  the  government  would  still  have  the 
right  to  make  use  of  the  objections,  and  of  the  evidence 
filed  in  their  support  for  its  own  protection 
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properly  surveying  the  claim  in  accordance  with  the  de- 
cree. He  therefore  discarded  entirely  the  ground  which 
the  Commissioner  had  advanced  as  the  principal  reason 
for  approving  the.  surve}7. 

The  protest  and  objections  of  the  city  and  county  re- 
ferred to  tracts  of  marsh  land  lying  near  and  south  of 
Mission  Creek.  They  alleged  that  such  lands  were  not 
overflowed  by  tide  water,  except  at  the  spring  tides;  that 
the  line  of  ordinary  high-water  mark  upon  them  on  the 
side  of  the  bay  was  sharply  denned  by  a  growth  of  sam- 
phire, a  marine  reedy  plant  which  grows  down  to  such 
line  and  no  further.  The  testimony  before  the  Secretary 
showed  that  the  line  thus  denned  was  traced  with  a  blue 
pencil  on  the  engraved  map  of  the  coast  survey,  made  by 
officers  of  the  United  States  between  1850  and  1857,  and 
that  the  marsh  lands,  including  the  premises  in  contro- 
versy, were  above  the  line  thus  designated.  Testimony 
of  old  residents  of  San  Francisco,  some  of  whom  had  re- 
sided there  as  early  as  1842,  and  others  in  1849,  and 
down  to  a  period  long  after  1851,  and  were  familiar  with 
the  character  of  the  land  fronting  on  the  bay,  corrobo- 
rated from  their  personal  knowledge  the  evidence  of  this 
map,  as  to  the  marsh  lands  excluded  from  the  survey 
being  above  the  ordinary  line  of  high-water  mark  of  the 
bay. 

It  also  appeared  before  the  Secretary  that  by  an  act  of 
the  legislature  of  California,  passed  March  26,  1851,  the 
State  had  granted  to  the  city  of  San  Francisco  the  use 
and  occupation  for  ninety-nine  years  of  certain  lands 
designated  as  beach  and  water  lots;  and  that  in  describing 
those  lands  it  had  made  one  of  their  boundaries  the  nat- 
ural high-water  mark  of  the  bay,  the  line  of  such  high- 
water  mark  extending  to  its  point  of  intersection  with 
the  southern  boundary  of  the  city.  The  act  provided 
that,  within  thirty  days  after  its  passage,  the  city  of  San 
Francisco  should  deposit  in  the  offices  of  the  secretary  of 
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State  and  of  the  surveyor-general,  and  in  the  office  of  the 
surveyor  of  the  city  of  San  Francisco,  "  a  correct  map  of 
said  boundary  line,  distinctly  and  properly  delineated  by 
a  red  line." 

Such  maps  were  made  and  deposited  as  required,  and 
from  that  time  afterwards  they  were  referred  to  by  all 
parties  in  the  city  as  determining  the  true  line  of  ordi- 
nary high-water  mark  as  it  had  previously  existed.  A 
copy  of  one  of  them  was  before  the  Secretary.  They  rep- 
resented, as  he  held,  the  line  of  ordinary  high -water 
mark  which  had  been  established,  sanctioned,  and  recog- 
nized in  the  most  solemn  manner  by  the  State  and  city 
for  years,  and  was  the  best  available  evidence  of  ordinary 
high-water  mark  of  1846  around  that  portion  of  the  city. 
That  line,  as  traced  on  the  maps,  crossed  the  mouth  of 
Mission  Creek  and  the  mouths  of  all  other  creeks  which 
in  1851  emptied  into  the  bay  of  San  Francisco.  He, 
therefore,  ordered  the  Commissioner  to  direct  the  surveyor- 
general  to  secure  a  correct  and  authentic  copy  of  the 
map,  designating  the  line  of  natural  high-water  mark,  in 
accordance  with  the  act  of  1851,  and  make  it  the  basis  of 
a  survey  of  so  much  of  the  exterior  boundary  of  the 
claim  as  it  represented,  and  to  modify  the  Stratton  survey 
in  accordance  therewith. 

Subsequently,  after  Mr.  Schurz  had  ceased  to  be  the 
head  of  the  Interior  Department,  and  Mr.  Teller  had  be- 
come Secretary,  application  was  made  to  the  latter  officer 
to  review  the  decision  of  the  former,  and  upon  such  ap- 
plication argument  of  counsel  was  heard  and  a  most  ex- 
tended consideration  of  the  whole  matter  was  had.  Sec- 
retary Teller  observed  that  all  the  material  questions  re- 
lating to  the  boundaries  of  the  tract  confirmed  were 
settled,  except  the  single  inquiry  whether  or  not,  in  run- 
ning the  line  of  ordinary  high-water  mark  of  the  ocean, 
and  especially  of  the  bay,  the  main  shore  or  course  line 
of  such  body  of  water,  identified  by  its  larger  description 
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should  be  followed,  cutting  across  the  mouths  of  streams, 
estuaries,  and  creeks  which,  intersecting  the  body  of  the 
peninsula,  find  their  entrance  into  the  ocean  or  bay,  or 
whether  such  estuaries  as  fall  below  high  tide  should  be 
segregated  by  following  up  the  tide  line  on  one  side  and 
down  on  the  other,  so  as  to  make  them  as  it  were  a  part 
of  the  sea.  He  said  that  his  predecessor  had  decided 
that  the  former  was  intended  by  the  decree  and  expressed 
its  true  construction,  and,  after  mature  deliberation,  he 
adhered  to  the  same  view. 

"When  we  look,"  said  the  Secretary,  "at  the  calls  for 
boundary  there  is  no  ambiguity,  no  doubtful  phraseology. 
Said  tract  being  bounded  on  the  north  and  east  by  the 
bay  of  San  Francisco;  on  the  west  by  the  Pacific  Ocean. 
The  tract  bounds  upon  the  bay  and  ocean,  not  upon  estu- 
aries, creeks,  and  streams  intersecting  such  tract,  even 
though  they  be  navigable  and  technically  termed  arms  of 
the  sea."  The  boundary,  he  added,  was  not  the  stream, 
but  the  bay;  consequently  the  ordinary  high-water  mark 
must  be  the  high-water  mark  of  the  shore  as  pertaining 
to  the  sea,  and  not  the  high-water  mark  of  the  bank  as 
pertaining  to  a  river  or  stream ;  so  that,  although  Mission 
Creek  was  alleged  to  have  been  as  well  a  tidal  inflow  as 
an  outlet  for  the  inland  waters,  it  nevertheless  fell  within 
banks  instead  of  resting  upon  shores,  and  must  be  con- 
sidered-an  inland  water  for  all  purposes.  He  added  that 
it  was  plain  that  the  high-water  mark  extended  to  the 
shore  of  the  bay,  leaving  out  any  reference  whatever  to 
the  inland  channels  of  the  streams  intersecting  the  granted 
peninsula.  He  accordingly  directed  a  substantial  adhesion 
to  the  decision  of  his  predecessor,  and  overruled  the  ap- 
plication for  its  review. 

After  much  difficulty  with  the  surveying  officers  a  sur- 
vey was  made  pursuant  to  the  directions  given,  and  was 
approved  by  the  then  Commissioner  of  the  General  Land 
Office,  and  upon  that  survey  a  patent  was  issued  to  the 
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city  of  San  Francisco,  bearing  date  the  20th  day  of  June, 
1884.  This  patent  was  forwarded  to  the  mayor  of  San 
Francisco,  and  was  accepted  on  behalf  of  the  city  and 
county. 

When  Mr.  Lamar  succeeded  Mr.  Teller  as  the  head  of 
the  Interior  Department,  application  was  made  to  him  to 
recall  the  patent  and  issue  a  new  one  in  accordance  with 
the  Stratton  survey.  In  support  of  the  application  it  was 
strenuously  contended,  by  the  same  parties  who  had  re- 
sisted the  action  of  his  predecessors,  that  there  was  a  want 
of  jurisdiction  on  their  part  to  review  the  decision  of  the 
Commissioner  of  the  Land  Office.  Such  contention  was 
urged  upon  the  supposed  meaning  of  the  statute,  and  on 
the  ground  that  the  supervisors  of  the  city  and  county  of 
San  Francisco  had  by  resolution  directed  that  no  appeal 
should  be  taken  from  his  decision,  and,  when  it  was 
taken  by  counsel  retained  for  the  protection  of  the  in- 
terests of  the  lot  holders,  as  well  as  of  the  city,  had  de- 
clared that  his  action  was  unauthorized. 

The  Secretary,  in  considering  the  objections,  referred 
to  the  fact  that  the  supervisors,  subsequently  to  those 
resolutions,  had  requested  him,  before  whom  they  ad- 
mitted the  case  was  then  pending  relating  to  the  bound- 
aries of  the  military  reservation,  to  take  up  and  decide  the 
case  without  further  delay.  And  after  a  careful  review 
of  the  question  of  jurisdiction,  and  the  proceedings  pre- 
liminary to  the  issue  of  the  patent,  he  refused  to  recall  the 
patent,  holding  that  an  order  by  him  to  that  effect  would 
be  illegal  and  void,  and  that  the  matter  presented  for  his 
consideration  in  the  past  proceedings  of  the  case  did  not 
justify  any  recommendation  to  the  legal  department  of 
the  government  to  institute  proceedings  to  recall,  or 
modify,  or  in  any  manner  interfere  with  the  patent. 

I  have  stated  with  as  much  brevity  as  possible  the 
steps  taken  for  the  confirmation  of  the  title  of  the  city  as 
successor  of  the  Mexican  pueblo,  which  are  set  forth 
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more  in  detail  in  the  opinions  of  the  different  Secretaries 
of  the  Interior  laid  before  us  on  the  hearing,  for  the 
statement  is  important  to  a  clear  perception  of  the  char- 
acter and  import  of  the  rulings  of  the  referee  and  of  the 
court  below.  An  extended  narrative  of  the  proceedings 
would  occupy  a  much  greater  space  and  would  show  that 
parties  claiming  an  interest  in  the  lands  left  out  of  the 
Stratton  survey,  and  resisting  the  approval  of  the  official 
survey  subsequently  made,  had  also  applied  to  the  Su- 
preme Court  of  the  District  of  Columbia  and  to  Congress 
for  aid  to  carry  out  their  pretensions,  and  were  met  by 
the  declaration  that  to  obtain  a  remedy  for  any  errors  al- 
leged, resort  should  have  been  had  to  the  Secretary  of  the 
Interior,  as  the  only  revisory  authority  over  the  action  of 
the  inferior  officers  of  the  Land  Department.  It  would 
also  show  that  in  obtaining  a  recognition  of  its  claim, 
the  city  had  met  from  them  at  every  step  the  most  strenu- 
ous opposition,  and  that  every  possible  objection  taken  to 
the  claim  and  survey  since  was  then  presented  and  fully 
considered  by  the  different  Secretaries  of  the  Interior;  so 
that  with  truth  was  it  said  in  the  recent  decision  of  this 
court  in  San  Francisco  v.  Le  Roy,  (138  U.  S.  656,  672,)  that 
the  boundaries  of  the  pueblo  were  established  by  the 
United  States  after  the  most  thorough  and  exhaustive 
examination  ever  given  to  the  consideration  of  the 
boundaries  of  a  claim  of  a  pueblo  under  the  Mexican 
government. 

The  parties  who  carried  on  the  long  and  protracted  con- 
test in  the  Land  Department,  against  the  confirmation  of 
the  claim  and  its  surveys  as  finally  approved,  asserted 
the  acquisition  of  an  interest  in  those  premises  under  cer- 
tain deeds  of  the  tide-land  commissioners,  created  by  the 
legislature  of  California. 

On  March  30,  1868,  that  legislature  passed  an  act  to 
.survey  and  dispose  of  certain  salt  marsh  and  tide  lands 
belonging  to  the  State.  It  empowered  the  governor  to 
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tide-land  commissioners,  and  authorized  them  to  take 
possession  of  all  the  marsh  and  tide  lands,  and  lands 
lying  under  water,  situate  along  the  bay  of  San  Francisco 
and  in  the  city  and  county  of  San  Francisco,  belonging 
to  the  State;  to  have  the  same  surveyed  and  maps  of  the 
property  prepared ;  to  sell  the  interest  of  the  State  therein, 
and  to  execute  conveyances  to  the  purchasers.  (Laws  of 
California,  1867-'8,  c.  543.) 

At  that  time  one  George  W.  Ellis  had  settled  upon 
lands  excluded  from  the  Stratton  survey,  and  after  its 
passage  he  applied  to  the  board  of  tide-land  commissioners 
and  obtained  from  it  two  deeds,  dated  in  November,  1875, 
covering  the  premises.  His  grantees  carried  on  the  con- 
test, but  not  in  their  own  names,  against  the  location  and 
survey  of  the  tract  confirmed  before  the  Interior  Depart- 
ment, and  in  every  possible  way  sought  to  defeat  its 
action  and  secure  such  a  survey  as  would  leave  the  lands 
claimed  by  them  without  the  limits  of  the  pueblo.  The 
interest  which  the  plaintiffs  below,  the  United  States  Land 
Association  and  Clinton  C.  Tripp,  had  or  claimed  in  the 
premises  covered  by  the  patent  to  the  city  of  San  Fran- 
cisco was  founded  upon  these  conveyances  of  the  tide-land 
commissioners.  Relying  upon  a  title  from  that  source 
the  present  action  was  brought. 

As  stated  above,  it  is  an  action  of  ejectment  for  the 
possession  of  premises  within  the  limits  of  the  pueblo  sur- 
vey and  covered  by  the  patent  to  the  city  of  San  Francisco. 
After  issue  was  joined  it  was  by  consent  of  parties  re- 
ferred to  a  referee. 

The  plaintiffs  claimed  title  to  the  premises  in  contro- 
versy under  the  deeds  mentioned.  The  defendant  relied 
upon  the  fact  that  the  premises  were  within  the  bounda- 
ries of  the  tract  patened.  They  were  situated  in  what 
constituted  in  1854  the  channel  of  Mission  Creek,  above 
its  mouth.  A  witness  produced  by  the  plaintiffs  testified 
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that  he  knew  their  location  and  had  made  surveys  in 
their  neighborhood  in  that  }Tear,  and  that  they  were  then 
below  the  line  of  ordinary  high -water  mark.  He  did  not 
add  "of  the  bay;"  but  as  the  premises  were  where  the 
water  of  the  creek  formerly  ran,  and  where,  for  aught 
that  appears  in  evidence,  it  may  now  run,  it  was  to  the 
high-water  mark  of  that  creek  to  which  he  had  reference. 

The  plaintiffs  also  gave  in  evidence  the  final  decree  of 
confirmation  of  the  claim  of  the  city  of  San  Francisco 
rendered  by  the  Circuit  Court  of  the  United  States,  and 
the  Stratton  survey,  mentioned  above,  with  the  certifi- 
cate of  approval  of  the  surveyor-general  and  the  con- 
firmation thereof  by  the  Commissioner  of  the  General 
Land  Office.  Objection  was  made  to  the  introduction  of 
this  survey  on  the  ground  that  it  was  not  competent  evi- 
dence, not  .being  matter  of  record,  and  that  it  had  been 
cancelled  and  superseded  by  another  survey  made  in  ac- 
cordance with  instructions  of  the  Secretary  of  the  Inte- 
rior. The  referee  overruled  the  objections  under  the 
exception  of  the  defendant,  admitted  the  rejected  survey, 
and,  among  other  things,  held  that  in  approving  that 
survey  the  Commissioner  was  acting  in  a  judicial  capacity, 
and  that  his  judgment  thereon  was  not  reversible  and 
was  not  legally  reversed. 

The  defendant,  to  show  that  no  title  ever  vested  in  the 
plaintiffs  under  their  alleged  deeds  from  the  tide-land 
commissioners,  gave  in  evidence  the  patent  of  the  United 
States  issued  to  the  city  of  San  Francisco,  dated  the  20th 
of  June,  1884;  also  the  plat  of  the  pueblo  lands  finally 
confirmed  to  the  city  under  instructions  of  the  United 
States  surveyor-general,  ordered  by  the  Secretary  of  the 
Interior,  and  approved  by  the  Commissioner  of  the  Gen- 
eral Land  Office,  upon  which  the  patent  issued. 

It  was  conceded  that  the  patent  included  within  its 
boundaries  the  premises  in  question.  The  referee  admitted 
the  evidence  thus  offered  of  the  patent  and  survey,  with 
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the  concession  that  they  included  the  demanded  premises, 
but  refused  to  find  for  the  defendant  thereon,  and  the 
defendant  excepted. 

The  decree  of  confirmation,  as  seen  above,  bounds  the 
tract  confirmed  on  the  north  and  east  side  by  ordinary  high- 
water  mark  of  the  bay  of  San  Francisco.  The  Stratton 
survey  and  the  proofs  before  the  referee  did  not  show  that 
the  premises  in  controversy  were  below  that  water  mark 
of  the  bay,  but  only  that  they  were  below  that  water  mark 
at  a  point  in  the  channel  of  Mission  Creek,  and  yet  the 
referee  held  that  the  Stratton  survey  and  the  parol  proofs 
in  the  case  showed  that  the  premises  were  outside  of  the 
specific  boundary  of  the  decree,  and  therefore  remained 
the  property  of  the  State.  He  accordingly  gave  judg- 
ment for  the  plaintiffs. 

His  rulings  on  the  trial  exhibited  several  errors.  He 
gave  no  effect  to  the  general  rule  that  in  actions  of  eject- 
ment a  patent  of  the  United  States,  issued  upon  a  con- 
firmation of  a  land  claim  to  which  protection  had  been 
guaranteed  by  treaty,  cannot  be  collaterally  assailed  for 
mere  error  alleged  in  the  action  of  the  officers  of  the  gov- 
ernment. He  admitted  in  evidence,  against  the  objections 
of  the  defendant,  the  rejected  survey  of  Stratton,  in  con- 
travention of  the  principle  that  a  rejected  survey  of  officers 
of  the  Land  Department  is  in  law  no  survey,  and  in- 
operative for  any  purpose.  It  has  so  been  held  in 
numerous  instances  and  never  to  the  contrary.  In  the 
particulars  in  which  the  Stratton  survey  was  modified 
by  direction  of  Secretaries  Schurz  and  Teller,  it  was  of 
no  more  efficacy  as  a  legal  document  than  so  much  waste 
paper.  He  apparently  perceived  that  there  was  something 
bizarre  in  receiving  as  evidence  a  rejected  survey,  or  a 
modified  survey,  except  in  the  particulars  in  which  the 
modification  was  had,  and  sought  to  avoid  this  position 
by  holding  that  the  action  of  the  Commissioner  in  ap- 
proving the  survey  was  beyond  the  reach  of  the  Interior 
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Department,  and  that  it  was  not,  therefore,  legally  reversed ; 
thus  brushing  aside  the  important  functions  of  that  de- 
partment over  the  surveys  of  private  land  claims  which 
it  has  exercised  since  its  organization,  and  which  has 
been  always  recognized  by  the  courts  of  the  United  States. 
(Oragin  v.  Powell,  128  U.  S.  691,  697.)  In  answer  to  his 
erroneous  conclusions  in  this  respect  nothing  can  be 
added  to  the  force  of  the  statement  in  the  opinion  of  the 
majority. 

There  were  several  hundred  claims  to  lands  in  Califor- 
nia, under  Mexican  grants,  presented  for  confirmation  to 
the  board  of  land  commissioners  created  by  the  act  of 
1851.  They  embraced  many  millions  of  acres  of  land, 
and  in  a  large  number,  probably  the  majority  of  cases, 
where  the  claim  was  confirmed,  the  survey  thereof  by  the 
surveyor-general  for  the  State,  after  being  considered  and 
approved  or  rejected  by  the  Commissioner  of  the  General 
Land  Office,  passed  under  the  supervision  of  and  were  in 
some  respects  modified  by  the  Secretary  of  the  Interior 
as  the  head  of  the  Land  Department  of  the  United 
States.  If  the  position  taken  by  the  referee,  that  the 
action  on  the  survey  of  such  claims  by  the  Commissioner 
was  final,  could  be  sustained,  every  patent  issued  upon  a 
survey  of  a  claim  which  had  been  in  any  respect  modi- 
fied or  changed  by  direction  of  the  Secretary  of  the  Inte- 
rior would  be  open  to  attack,  to  the  frightful  unsettlement 
of  titles  in  the  State  and  to  the  infinite  disturbance  of  the 
peace  of  its  people. 

When  the  patent  to  the  city  was  brought  before  the 
referee,  and  it  was  conceded  that  the  land  in  controversy 
was  included  within  the  boundaries  embraced  by  the 
survey  embodied  in  it,  judgment  should  have  been  ren- 
dered for  the  defendant.  The  title  under  the  patent 
necessarily  antedated  any  possible  claim  of  the  State  of 
California  to  the  lands  within  the  limits  of  the  pueblo. 
It  went  back  to  the  acquisition  of  the  country  from  Mexico. 
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When  the  United  States  acquired  California  the  inhabit- 
ants were  entitled  by  the  law  of  nations  to  protection 
from  the  new  government  in  all  rights  of  property  then 
possessed  by  them.  Jurisdiction  and  sovereignty  passed 
from  one  nation  to  the  other  by  the  cession,  but  not  pri- 
vate rights  of  property;  their  ownership  remained  as 
under  the  former  government.  And  by  the  term  property, 
as  applied  to  land,  all  titles  are  included,  legal  or  equit- 
able, perfect  or  imperfect.  "  It  comprehends,"  as  said  by 
this  court  in  Soulard  v.  The  United  States,  (4  Pet,  511, 512,) 
"  every  species  of  title,  inchoate  or  complete.  It  is  sup- 
posed to  embrace  those  rights  which  are  executory,  as  well 
as  those  which  are  executed.  In  this  respect  the  relation 
of  the  inhabitants  to  their  government  is  not  changed. 
The  new  government  takes  the  place  of  that  which  has 
passed  away." 

By  the  treaty  of  Guadalupe  Hidalgo,  the  United  States 
also  stipulated  for  such  protection,  and  that  implied  that 
rights  of  property,  perfect  or  imperfect,  held  by  the  in- 
habitants previous  to  the  acquisition  of  the  country  should 
be  secured  to  them,  so  far  as  such  property  was  recognized 
by  the  laws  and  constitution  of  the  new  government; 
and  for  that  purpose  that  the  holders  should  receive  from 
the  new  authorities  such  official  and  documentary  evi- 
dence of  their  rights  as  would  assure  their  full  possession 
and  enjoyment.  Pueblos  in  that  respect  stood  in  the 
same  position  as  private  individuals.  All  their  rights  of 
property,  legal  or  equitable,  were  alike  entitled  to  protec- 
tion. Whatever  property  was  ceded  to  the  United  States 
from  Mexico,  whether  marsh  lands  or  tide  lands,  passed 
subject  to  the  obligation  to  protect  existing  claims  to  them 
of  all  parties.  The  State  could  take  no  greater  interest 
than  the  United  States  acquired ;  all  lands  she  received 
went  under  her  control  charged  with  the  equitable  claims 
of  others,  which  the  United  States  were  bound  by  the 
treaty  and  the  law  of  nations  to  protect.  The  marsh  lands 
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granted  to  her  by  the  act  of  Congress  of  September  28, 
1850,  were  thus  affected.  Whatever  lands  of  that  nature 
passed  to  the  United  States  were  held  for  the  future  State, 
subject,  however,  to  any  trust  from  the  former  government 
which  might  require  their  disposition  in  some  other  way. 
The  duty  and  power  of  the  United  States  in  the  execution 
of  their  treaty  obligations  to  protect  the  property  claims 
of  all  persons,  natural  or  artificial,  were  superior  to  any 
subsequently  acquired  interest  of  the  State  or  of  individ- 
uals. Mexico  owned  the  tide  lands  as  well  as  the  up- 
lands, and  it  was,  of  course,  in  her  power  to  make  such 
disposition  of  them  in  the  establishment  and  organization 
of  her  pueblos  as  she  may  have  judged  expedient.  And 
whether  she  did  make  such  disposition  by  her  laws  was 
a  matter  exclusively  for  the  United  States  to  ascertain 
and  determine.  As  said  by  the  Supreme  Court  of  Cali- 
fornia in  Ward  v.  Mulford,  (32  Cal.  372:)  "In  private  pro- 
prietorship and  in  sovereign  right  the  United  States 
succeeded  the  Mexican  government,  and  in  both  these 
respects  California,  so  far  as  she  acquired  any  right  in 
either,  succeeded  the  United  States  and  became  privy  to 
the  latter  in  estate  in  respect  to  all  lands  within  her  borders, 
whether  such  as  may  be  held  in  private  or  in  sovereign 
right.  In  this  respect  no  distinction  can  be  made  between 
the  lands  acquired  by  her  through  Federal  grants,  and 
such  as  she  took  by  virtue  of  her  sovereignty." 

The  obligation  of  protection  imposed  upon  the  United 
States  by  the  law  of  nations,  and  assumed  by  the  treaty, 
was  political  in  its  character,  to  be  performed  in  such  a 
manner  and  on.  such  terms  as  the  United  States  might 
direct.  As  held  by  this  court  in  Beard  v.  Federy,  (3  Wall. 
478,  492,)  they  declared  by  the  act  of  March  3,  1851,  to 
settle  private  land  claims  in  California,  the  manner  and 
terms  upon  which  they  would  discharge  this  obligation. 
They  there  established  a  special  tribunal,  or  board  of 
commissioners,  before  which  all  claims  to  land  in  that 
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State  derived  from  Spanish  or  Mexican  authority  were  to 
be  investigated;  they  required  evidence  to  be  presented 
respecting  the  claims;  appointed  law  officers  to  appear 
and  contest  them  on  behalf  of  the  government;  author- 
ized appeals  from  the  decisions  rendered  by  the  commis- 
sioners to  the  District  Court,  and  from  the  decisions  of 
that  court  to  the  Supreme  Court  of  the  United  States, 
and  declared  that  in  the  determination  of  the  claims 
presented,  the  commissioners  and  those  tribunals  should 
"  be  governed  by  the  treaty  of  Guadalupe  Hidalgo,  the 
law  of  nations,  the  laws,  usages,  and  customs  of  the  gov- 
ernment from  which  the  claim  is  derived,  the  principles 
of  equity  and  the  decisions  of  the  Supreme  Court  of  the 
United  States,  so  far  as  they  were  applicable."  (9  Stat.  c. 
41,  §  11,  p.  633.)  It  also  made  provision  for  the  inves- 
tigation and  determination  of  the  property  rights  of 
pueblos;  and  designated  the  officers  who  should  in  all 
cases  survey  and  measure  off  the  land  when  the  validity 
of  the  claim  presented  was  finally  determined.  When  it 
appeared  by  the  action  of  their  officers  and  tribunals  that 
the  claim  asserted  was  valid  and  entitled  to  recognition, 
and  that  its  boundaries  were  ascertained,  the  government 
was  to  issue  its  patent  to  the  claimant. 

And  what  was  the  effect  and  operation  of  this  instru- 
ment? It  was  not  merely  a  quit-claim  or  conveyance  of 
whatever  interests  the  United  States  held  in  the  lands  em- 
braced; it  was  something  more:  it  was,  as  declared  in  the 
case  cited,  record  evidence  upon  the  title  of  the  claimant 
from  the  former  government.  As  there  said :  "  By  it  the 
government  declares  that  the  claim  asserted  was  valid 
under  the  laws  of  Mexico ;  that  it  was  entitled  to  recog- 
nition and  protection  by  the  stipulations  of  the  treaty, 
and  might  have  been  located  under  the  former  govern- 
ment, and  is  correctly  located  now  so  as  to  embrace  the  prem- 
ises as  they  are  surveyed  and  described.  As  against  the  gov- 
ernment, so  long  as  it  remains  unvacated  it  is  conclusive. 
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And  it  is  equally  conclusive  against  parties  claiming  under  the 
government  by  title  subsequent"  The  patent  being  thus 
conclusive,  can  only  be  resisted  by  those  who  hold  para- 
mount title  to  the  premises  from  Mexico  antedating  the 
title  confirmed,  that  is,  by  persons  who  can  successfully 
resist  any  action  of  the  United  States  in  disposing  of  the 
property  or  in  perfecting  the  title  of  the  claimant. 

In  the  case  from  which  I  have  cited  the  court  added, 
in  order  to  impress  the  importance  of  this  doctrine  for 
the  stability  of  titles  in  the  State  resting  upon  confirmed 
and  patented  Mexican  grants :  "  It  is  in  this  effect  of  the 
patent  as  record  of  the  government  that  its  security  and 
protection  chiefly  lie.  If  parties  asserting  interest  in 
lands  acquired  since  the  acquisition  of  the  country  could 
deny  and  controvert  this  record,  and  compel  the  patentee 
in  every  suit  for  his  land  to  establish  the  validity  of  his 
claim,  his  right  to  its  confirmation  and  the  correctness  of 
the  action  of  the  tribunals  and  officers  of  the  United  States 
in  the  location  of  the  same,  the  patent  would  fail  to  be, 
as  it  was  intended  it  should  be,  an  instrument  of  quiet 
and  security  to  its  possessors.  The  patentee  would  find  his 
title  recognized  in  one  suit  and  rejected  in  another,  and, 
if  his  title  were  maintained,  he  would  find  his  land  lo- 
cated in  as  many  different  places  as  the  varying  preju- 
dices, interests,  or  notions  of  justice  of  witnesses  and 
jurymen  might  suggest." 

The  doctrine  of  that  case  has  never  been  departed  from, 
but,  on  the  contrary,  has  always  been  followed  and  ap- 
proved. Numerous  decisions  of  the  Supreme  Court  of 
California,  commencing  with  the  13th  volume  of  its  re- 
ports and  extending  down  to  a  late  period,  express  the 
same  doctrine  with  equal  clearness  and  emphasis.  (Moore 
v.  Wilkinson,  13  Cal.  478,  484;  Yount  v.  Howell,  14  Cal. 
465;  Teschemacher  v.  Thompson,  18  Cal.  11;  Leese  v.  Clark, 
18  Cal.  535;  Ward  v.  Mulford,  32  Cal.  365;  Chipleyv.Far- 
ris,  45  Cal.  527 ;  People  v.  San  Francisco,  75  Cal.  388.) 
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But  notwithstanding  the  superior  and  conclusive  char- 
acter of  the  title  presented  by  the  patent,  and  the  em- 
phatic decision  of  the  highest  tribunal  of  the  country, 
and  repeated  decisions  of  the  State  Supreme  Courts  to 
the  same  effect,  that  until  vacated  that  instrument  was 
conclusive  against  the  government  and  parties  claiming 
by  title  subsequent,  the  referee  found  otherwise,  and  held 
that  the  plaintiffs,  who  derived  whatever  interests  they 
possessed  twenty-nine  years  subsequently  to  that  of  the 
city,  held  the  better  right  and  were  entitled  to  judgment 
for  the  demanded  premises;  and  such  judgment  was  en- 
tered in  one  of  the  Superior  Courts  of  the  city.  From  that 
judgment  an  appeal  was  taken  to  the  Supreme  Court  of 
the  State,  where  it  was  affirmed.  A  rehearing  being 
granted,  a  reargument  was  had,  and  a  second  time  the 
judgment  was  affirmed  by  four  judges  of  the  court,  the 
remaining  three  dissenting.  From  the  latter  judgment 
the  case  is  brought  to  this  court  on  a  writ  of  error. 

From  the  opinions  upon  both  affirmances  it  appears 
that  the  court  below,  equally  with  the  referee,  lost  sight 
of  the  principle  that  in  actions  at  law  a  patent  of  the 
United  States,  upon  a  confirmation  of  a  private  land 
claim  asserted  by  virtue  of  rights  acquired  under  a 
foreign  government,  is  not  open  to  collateral  attack,  but 
must  be  taken  as  correct  until  vacated,  not  only  as  to  the 
validity  of  the  claim  confirmed,  but  as  to  the  boundaries 
established.  It  is  hardly  necessary  to  say  that  any  at- 
tempt to  overthrow  these  conclusions  in  either  particular, 
where  the  tribunal  affirming  the  validity  of  the  claim 
and  the  department  establishing  the  boundaries  had  jur- 
isdiction, is  collaterally  attacking  the  patent. 

That  the  land  commissioners  and  the  Circuit  Court  of 
the  United  States  had  jurisdiction  to  hear  and  determine 
the  validity  of  the  claims  asserted  by  the  city  of  San 
Francisco,  is  not  open  to  question.  The  laws  of  the  United 
States  gave  them  such  jurisdiction,  and  when  that  claim 
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was  confirmed  the  law  directed  by  what  officers  its  bound- 
aries should  be  established  and  surveyed.  It  was  the 
exclusive  province  of  those  officers  to  ascertain  where  the 
line  of  true  boundary  ran,  subject  to  the  control  and 
supervision  of  the  Interior  Department.  To  say  that 
those  who  directed  and  supervised  the  survey  had  not 
jurisdiction  to  perform  that  duty,  is  to  deny  efficacy  to 
the  laws  of  Congress. 

The  court  below  upon  the  first  affirmance  rejected  the 
boundary  as  established  and  surveyed  by  the  officers  ap- 
pointed by  law  for  that  purpose,  and  assumed  that  the 
line  of  ordinary  high-water  mark  of  Mission  Creek  run- 
ning into  the  bay,  was,  as  far  as  such  line  extended,  the 
true  boundary  designated  by  the  decree,  and  held  that 
land  below  such  line  was  the  property  of  the  State.  In 
other  words,  it  assumed  that  the  boundary  of  the  pueblo 
was  to  follow  the  line  ef  high-water  mark  of  the  creek, 
and  not  be  confined  to  the  high-water  mark  of  the  bay. 
It  thereupon  stated  that  the  question  involved  was 
whether  the  officers  of  the  Land  Department  had  power 
to  patent  land  outside  of  the  natural  boundaries  given  in 
the  decree  of  confirmation. 

In  this  statement  the  learned  court  fell  into  an  error. 
No  such  question  was  involved  in  this  case.  The  ap- 
proved survey  upon  which  the  patent  was  issued  crossed 
the  mouth  of  Mission  Creek,  and  included  the  lands  above 
its  mouth,  among  them  the  premises  in  controversy. 
The  question  involved,  therefore,  was  whether  in  an 
action  of  ejectment  for  the  possession  of  those  lands  the 
plaintiffs  could  collaterally  assail  the  correctness  of  the 
official  survey  upon  which  the  patent  was  issued  and  es- 
tablish another  line  as  the  true  boundary,  and  then  re- 
cover the  lands  on  showing  that  they  were  outside  of  the 
new  boundary  thus  established.  I  do  not  think  that  such 
a  position  was  ever  successfully  asserted  in  any  court.  If 
there  was  error  in  the  survey  embodied  in  the  patent  it 
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could  not  have  been  shown  in  this  action.  It  could  only 
have  been  corrected  by  direct  proceedings  for  that  purpose 
instituted  by  the  government  or  by  its  authority.  This 
is  elementary  law,  and  in  vain  will  authorities  be  sought 
to  contradict  this  view. 

Proceeding  on  the  assumption  that  a  different  line  from 
the  one  officially  established  constituted  the  true  boundary 
line  of  the  tract  confirmed,  the  court  below  declared  that 
it  was  the  duty  of  the  surveyor  to  follow  such  different 
line,  though  otherwise  directed  by  the  highest  officer  of 
the  Land  Department,  who  had  the  sole  right  of  control  in 
the  matter,  and,  that  as  the  survey  did  not  follow  that 
different  line,  he  included,  according  to  its  judgment, 
lands  within  his  description  not  within  the  decree  of  con- 
firmation. 

I  may  speak  of  the  decree  with  some  confidence,  as  a 
member  of  the  court  by  which  it  was  rendered,  and  a  dis- 
tinct recollection  remains  with  me  of  the  circumstances 
under  which  the  language  used  was  adopted.  The  orig- 
inal decree  of  confirmation  was  rendered  in  October, 
1864,  and  stated  the  land  confirmed  to  be  "  a  tract  situ- 
ated within  the  county  of  San  Francisco,  and  embracing 
so  much  of  the  upper  portion  of  the  peninsula  on  which 
the  city  of  San  Francisco  is  situated,  as  will  contain  an 
area  of  four  square  leagues,"  as  described  in  the  petition. 
A  motion  for  a  rehearing  was  made,  which  kept  the  case 
open  until  the  following  spring,  the  judge  who  pro- 
nounced the  decree  being  absent  from  California  in  Wash- 
ington in  attendance  upon  the  Supreme  Court.  On  his 
return  the  question  of  a  rehearing  was  brought  up,  when 
it  was  suggested  by  counsel  that  the  decree  needed  cor- 
rection, so  as  not  to  include  in  the  claim  confirmed  the 
beach  and  water  lots  conveyed  to  the  city  by  the  act  of 
the  legislature  of  1851.  Reference  was  made  to  the  map 
prepared  under  the  direction  of  that  act,  on  which  a  line 
was  drawn  in  red  ink,  marking  the  separation  of  lands 
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above  the  ordinary  high-water  mark  of  the  bay  and  lands 
below  it,  and  it  was  suggested  that  the  insertion  in  the 
decree  of  the  words  "  above  ordinary  high-water  mark,  as 
the  same  existed  at  the  date  of  the  conquest  of  the 
country,  namely,  the  seventh  of  July,  1846,"  would  es- 
tablish the  line  as  indicated  on  the  map,  and  that  thus  in 
the  decree  of  confirmation  lands  granted  to  the  city  by 
the  State  would  not  be  affected.  Upon  that  sugges- 
tion, made  by  Mr.  Gregory  Yale,  a  lawyer  of  distinction 
at  the  bar,  whose  clients  had  become  alarmed  at  the  lan- 
guage of  the  original  decree,  the  change  was  made. 

In  addition  to  this  fact  it  may  be  observed  that  at  the 
time  the  Circuit  Court  was  not  ignorant  of  the  universal 
rule  governing  the  measurement  of  waters,  to  which  the 
Supreme  Court  of  the  State  makes  no  reference  in  its  de- 
cision, and  of  which  it  seems  to  have  been  entirely  ob- 
livious, that  where  a  water  of  a  larger  dimension  is  inter- 
sected by  a  water  of  a  small  dimension,  the  line  of 
measurement  of  the  first  crosses  the  latter  at  the  points 
of  junction,  from  headland  to  headland.  The  existence 
of  tide  lands  in  the  intersecting  water  in  no  respects 
affects  the  result.  For  illustration,  in  the  measurement 
of  a  body  of  water  like  Long  Island  Sound,  when  the 
Connecticut  River  is  met  the  line  of  survey  does  not  fol- 
low up  that  river  to  Hartford  because  the  tide  is  felt  at 
that  place,  but  it  crosses  the  mouth  of  the  river  from  head- 
land to  headland.  So,  too,  the  measurement  of  Chesa- 
peake Bay  does  not  include  the  Potomac  River  up  to 
Washington  because  the  tide  is  felt  at  the  site  of  the 
capital.  It  would  be  absurd  to  include  in  the  measure- 
ment of  the  bay  of  San  Francisco  the  waters  of  the  river 
Sacramento  as  far  as  the  city  of  that  name,  nearly  a  hun- 
dred miles  above  the  bay,  because  the  tide  is  felt  there ; 
or  to  embrace  the  river  San  Joaquin  as  far  as  Stockton 
because  the  tide  reaches  to  that  place.  This  is  so  plain 
that  it  excites  surprise  that  any  question  should  have 
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been  made  upon  the  subject.  And  if  a  river  extending 
a  hundred  miles  or  more  could  not  be  included  in  the 
bay,  even  though  affected  by  the  tides,  neither  can  a 
stream  of  less  dimensions,  though  not  exceeding  over  one 
or  two  miles.  Not  only  has  this  rule  in  the  measure- 
ments of  waters  prevailed  on  the  continent  of  Europe 
from  the  time  of  the  Roman  Empire,  but  it  has  been  al- 
ways accepted  as  controlling  in  England  and  in  the 
United  States,  and  never  been,  that  I  am  aware,  ques- 
tioned except  in  the  present  case. 

When  the  survey  here  was  pending  before  one  of  the 
Secretaries  of  the  Interior,  application  was  made  to  the 
head  of  the  Coast  Survey  of  the  United  States  for  the  rule 
adopted  by  that  bureau  in  the  measurement  of  waters,  and 
the  answer  was  the  statement  of  the  rule  which  I  have 
given ;  and  it  is  a  singular  fact  that,  as  an  illustration  of 
its  application,  reference  was  had  to  the  bay  of  San 
Francisco  and  Mission  Creek,  and  the  declaration  made 
that  in  the  measurement  of  the  bay  the  line  of  the  sur- 
vey would  cross  the  mouth  of  that  creek.  Admiral 
Rodgers,  who  was  at  one  time  the  head  of  the  Coast  Sur- 
vey in  California,  and  had  surveyed  the  line  of  ordinary 
high-water  mark  of  the  bay  of  San  Francisco,  filed  his 
affidavit  to  the  effect  that  he  had  since  1851  been  sta- 
tioned in  California  in  charge  of  the  United  States  survey 
of  the  coast  thereof,  including  the  peninsula  of  San 
Francisco;  that  the  traced  chart  or  map  showing  the 
line  of  ordinary  high  water  along  the  eastern  side  of  the 
peninsula  of  San  Francisco  from  Rincon  Point  to  and  in- 
cluding Islais  Creek,  as  surveyed  by  the  Coast  Survey  of 
the  United  States  in  1852,  was  prepared  from  the  pub- 
lished surveys  of  the  Coast  Survey  of  the  United  States, 
and  that  the  line  laid  down  on  that  map  in  blue  pencil 
from  Rincon  Point,  around  Mission  Bay,  to  and  includ- 
ing Islais  Creek,  and  crossing  Mission  and  Islais  Creeks, 
was  a  true  delineation  of  the  line  of  ordinary  high-water 
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mark  as  it  existed  when  he  first  knew  it  in  the  year  1852. 
He  added  that  "  in  determining  a  boundary  line  stated  as 
the  line  of '  ordinary  high-water  mark/  on  the  bay  of  San 
Francisco,  there  can  be  no  other  course  than  to  follow  the 
stated  line  of  ordinary  high  tide  on  the  shore  of  the  bay, 
crossing  the  mouths  of  all  inferior  tidal  streams  or  estu- 
aries, many  of  which  enter  into  San  Francisco  Bay  at 
different  points,  and  not  to  follow  the  meanders  of  any 
such  inferior  tidal  streams  or  estuaries." 

The  assumption,  therefore,  of  the  court  below,  that  the 
decree  of  confirmation  called  for  any  other  line  than  the 
one  actually  surveyed  and  embodied  in  the  patent,  was 
an  error.  It  was  founded  upon  a  misapprehension  of  the 
law  governing  the  surveys  of  waters  of  that  kind,  or 
from  overlooking  its  existence.  The  statement  in  the 
opinion  of  the  court  as  to  the  requirement  that  the  sur- 
veyor-general in  making  the  survey  of  a  confirmed  claim 
should  follow  the  boundaries  of  the  decree  as  near  as 
practicable,  whenever  the  decree  specifically  designates 
them,  is  undoubtedly  correct,  and  it  was  the  duty  in  this 
case  of  the  surveying  officers  of  the  Land  Department, 
under  the  supervision  of  the  Secretary  of  the  Interior,  to 
ascertain  what  those  boundaries  were,  and  to  follow  the 
decree  in  making  the  survey.  That  they  accomplished 
this  is  conclusively  established,  so  far  as  the  present  action 
is  concerned,  by  the  official  survey  itself  returned  by 
them,  and  subsequently  approved  by  the  Commissioner 
of  the  General  Land  Office. 

The  question  as  to  what  was  the  boundary  line  of  the 
tract  confirmed  also  became  the  subject  of  judicial  inquiry 
in  the  Circuit  Court  of  the  United  States  in  1878.  An 
action  was  brought  by  one  Tripp,  who  is  one  of  the  plain- 
tiffs in  this  case,  for  a  parcel  of  land  constituting  a  por- 
tion of  a  block  in  the  city  of  San  Francisco.  The 
premises  were  situated  where  Mission  Creek  formerly  ran, 
and  distant  about  a  mile  from  its  mouth.  All  that  part 
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of  the  stream  covered  by  the  block  in  which  the  premises 
were  situated  had  been  filled  in  and  buildings  erected 
thereon,  which  were  occupied  as  private  residences.  The 
plaintiff  claimed  title  under  the  same  conveyances  of  the 
board  of  tide-land  commissioners  upon  which  the  plain- 
tiffs below  rely  in  this  case,  and  the  same  contention  was 
made  there  as  here.  The  question  presented  was  whether 
the  title  to  those  premises  passed  by  the  tide-land  commis- 
sioners' deeds  or  whether  they  were  within  the  limits  of 
the  pueblo  claim  as  confirmed,  although  not  at  that  time 
patented.  The  court  said:  "Whether  the  waters  of  the 
bay  were  ever  carried  by  the  tide  over  the  lands  is  a 
matter  upon  which  the  evidence  is  conflicting.  The  creek 
was  often  swollen  by  water  from  the  adjacent  hills  so  as 
to  overflow  its  banks,  and  the  tide  sometimes,  though  not 
regularly,  forced  back  the  waters  of  the  creek  so  as  to 
cause  a  similar  overflow.  But,  from  the  view  we  take  of 
the  case,  it  is  immaterial  whether  the  lands  could  ever 
properly  be  termed  tide  lands  or  marsh  lands,  whether 
they  were  at  any  period  covered  by  the  daily  tides,  or 
lay  beyond  their  reach  at  their  highest  flood.  The  record 
of  the  proceedings  and  the  final  decree  in  the  Pueblo 
case  have  been  given  in  evidence,  and  from  them  it  ap- 
pears that  the  premises  are  situated  within  the  limits  of 
the  tract  confirmed  to  the  city  of  San  Francisco."  The 
court  added:  "Mission  Creek  never  constituted  any  por- 
tion of  the  bay  of  San  Francisco  any  more  than  the  Sac- 
ramento River  constitutes  a  portion  of  the  bay  of  Suisun, 
or  the  Hudson  River  a  portion  of  the  bay  of  New  York. 
As  the  demanded  premises  lie  where  Mission  Creek  form- 
erly existed,  or  where  its  banks  were,  they  necessarily 
fall  within  the  tract  confirmed  to  the  city.  The  boundary 
of  that  tract  runs  along  the  bay  on  the  line  of  ordinary 
high -water  mark,  as  that  existed  in  1846,  crossing  the 
mouths  of  all  creeks  running  into  the  bay,  and  that  of 
Mission  Creek  among  others.  The  boundary  would  have 
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been  a  very  singular  one  had  it  followed  the  windings  of 
that  creek  and  its  branches  wherever  the  tide  waters  of 
the  bay  may  have  flowed.  The  laws  of  Mexico  relating 
to  lands  to  be  assigned  to  pueblos  required  that  such 
lands  should  be  laid  out  in  'a  square  or  prolonged  form, 
according  to  the  nature  of  the  country,  and,  so  far  as 
practicable,  have  regular  lines  for  boundaries.  The  de- 
cree of  the  United  States  Circuit  Court  in  confirming  the 
claim  of  the  city  followed  this  requirement,  and  gave  the 
boundaries  which  could  be  easily  ascertained,  and  which 
formed  as  compact  a  body  as  the  situation  of  the  country 
would  permit."  (Tripp  v.  Spring,  5  Sawyer,  209,  212.) 

As  thus  appears,  the  identical  question  involved  in  this 
case  was  decided  in  that.  No  case  was  ever  tried  with 
more  care,  or  greater  consideration,  and  at  the  conclusion 
of  a  trial  of  several  days  the  court  decided  that  judgment 
must  be  entered  for  the  defendant.  The  presiding  justice 
stated  the  grounds  of  the  decision  orally,  and  observed 
that  as  the  questions  involved  were  deemed  of  great  im- 
portance he  would  at  a  subsequent  day  file  an  opinion 
embodying  their  substance.  It  is  a  common  practice 
with  judges  of  the  highest  courts  to  give  opinions  orally 
and  write  them  out  subsequently,  after  the  decision  is  ren- 
dered, and  that  fact  in  no  way  affects  their  authoritative 
character.  The  pressure  of  business  before  the  court  may 
often  prevent  any  other  course  being  pursued. 

Counsel  for  the  plaintiff  then  stated  that  special  find- 
ings in  the  case  were  desired,  in  order  that  should  the 
case  reach  the  Supreme  Court  it  might  be  finally  deter- 
mined there.  Upon  that  suggestion  the  entry  of  judg- 
ment was  stayed,  and  an  adjournment  of  the  court  had, 
that  such  findings  might  be  prepared.  On  the  next  day 
the  case  was  dismissed  by  stipulation  of  parties. 

The  opinion  of  the  court,  pronounced  at  the  close  of 
the  trial,  and  subsequently  written  out,  was,  notwithstand- 
ing the  dismissal,  as  much  authority  on  the  questions  of 
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law  presented  as  though  a  formal  judgment  had  been  en- 
tered, although  the  judgment  ordered,  because  not  entered 
on  account  of  the  dismissal,  could  not  be  pleaded  in  bar 
of  a  future  action. 

The  court  below  having  assumed  that  another  line  than 
the  one  officially  established  was  the  true  one,  took  the 
extraordinary  ground  that  the  error  committed  in  that 
respect  by  the  surveying  officers,  though  acting  under  the 
express  directions  of  the  Land  Department,  was  jurisdic- 
tional  and  fatal  to  their  action,  rendering  it  void,  and 
opening  the  patent  embodying  the  survey  to  collateral 
attack.  And  it  proceeded  to  cite  several  decisions  in  sup- 
posed support  of  this  view,  but  which  only  were  to  the 
effect  that  where  the  Land  Department  had  no  jurisdic- 
tion over  the  subject-matter  considered,  its  patent  could 
be  assailed  collaterally. 

In  thus  holding,  the  court  failed  to  distinguish  between 
what  was,  upon  its  own  statement,  mere  error  in  the 
action  of  the  Land  Department,  and  matters  which  were 
entirely  beyond  its  jurisdiction.  The  ascertainment  of 
the  true  line  of  the  boundaries  of  the  claim  confirmed 
was  a  matter  especially  entrusted  to  that  department  by 
the  laws  of  Congress,  as  already  stated.  If  the  officers  of 
that  department  in  executing  the  survey  made  mistakes, 
ran  erroneous  lines,  and  included  lands  which  they  should 
have  excluded,  those  facts  did  not  justify  the  assertion 
that  they  acted  without  jurisdiction  in  making  the  sur- 
vey, and  that,  therefore,  their  whole  proceedings  were 
void.  If  all  that  is  asserted  be  true  they  only  erred  in 
exercise  of  their  jurisdiction,  and  the  remedy  for  their 
errors  before  the  issue  of  the  patent  lay  in  an  appeal  to 
higher  officers  of  the  department — from  the  surveyor- 
general  to  the  Commissioner,  and  from  his  decision  to  the 
Secretary  of  the  Interior — and  if  after  the  issue  of  the 
patent  like  objections  were  urged,  the  remedy  could  be 
sought  only  by  direct  proceedings. 
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The  distinction  between  errors  committed  where  juris- 
diction exists  to  take  the  proceeding  in  which  the  alleged 
error  arises,  and  where  there  is  an  entire  want  of  juris- 
diction over  the  subject-matter  considered,  is  too  familiar 
to  be  discussed.  The  distinction  is  constantly  applied 
with  reference  to  the  proceedings  of  ordinary  tribunals. 
If  they  have  jurisdiction  of  the  subject-matter  and  the 
parties,  their  judgment  cannot  be  collaterally  assailed  for 
mere  errors  committed  in  the  proceedings  leading  to  it. 
The  remedy  for  errors  must  be  sought  by  application  for 
a  new  trial  or  by  appeal  for  a  review  to  an  appellate 
court.  The  same  distinction  prevails  with  reference  to 
the  proceedings  of  the  special  tribunal  or  department  of 
the  government  to  which  is  intrusted  the  supervision 
of  measures  for  the  issue  of  its  patent. 

The  cases  referred  to  and  dwelt  upon  as  supposed  to 
support  the  opposite  doctrine  are  not  susceptible  of  the 
meaning  attributed  to  them.  The  principal  cases  cited 
are  Smelting  Co.  v.  Kemp,  (104  U.  S.  636,  641 ;)  Wright  v. 
Roseberry,  (121  U.  S.  488,)  and  Doolan  v.  Carr,  (125  U.  S. 
618.)  They  assert  no  new  doctrine,  but  law,  which  has 
always  existed  and  been  recognized,  though  seldom  more 
misapplied  than  here.  That  the  United  States  cannot 
convey  by  patent  what  it  never  owned  or  has  already 
parted  with,  no  matter  with  what  formality  the  instrument 
is  issued,  is  a  self-evident  proposition.  The  government 
in  that  respect  is  under  the  same  limitations  as  an  indi- 
vidual. That  is  the  only  purport,  so  far  as  the  point  raised 
here  is  concerned,  of  the  decision  in  Wright  v.  Roseberry, 
where  a  patent  of  the  United  States  for  land  claimed 
under  the  pre-emption  laws  was  defeated  by  showing  that 
the  premises  in  controversy  were  swamp  and  overflowed 
land  previously  conveyed  to  the  State  by  the  swamp  land 
act  of  September  28,  1850.  (9  Stat.  519.)  Nor  could  the 
United  States  authorize  a  patent  for  land  to  the  pueblo, 
or  to  its  successor,  the  city,  if  the  former  government  of 
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Mexico  had  conveyed  the  property  to  others.  There  are 
such  cases  within  the  limits  of  the  pueblo,  and  the  claims 
have  been  confirmed  and  patented  under  the  Land  De- 
partment to  the  grantees  or  their  representatives.  When- 
ever in  the  Pueblo  case  it  could  be  shown  that  grants  had 
been  made  by  Mexico  of  portions  of  the  land  claimed  by 
the  pueblo  to  other  parties,  such  grants  were  excepted 
from  the  confirmation  to  the  city.  Nor  can  a  patent  of 
the  United  States  be  issued  by  officers  of  the  Land  Depart- 
ment for  lands  reserved  from  settlement  and  sale;  and 
the  want  of  authority  in  the  officers  can  be  shown  at  law 
to  defeat  a  patent  of  that  character.  It  is  in  such  case  an 
attempted  conveyance  of  land  not  open  to  sale;  as  would 
be  a  patent  for  land  within  the  Yellowstone  or  Yosemite 
Park.  It  was  of  land  within  the  limits  of  a  valid  Mexi- 
can claim  excluded  from  grant  to  the  Central  Pacific  Rail- 
road Company  that  the  decision  in  Doolan  v.  Carr  had 
reference.  It  was  there  held  that  the  patent  to  the  rail- 
road company  could  be  defeated  by  showing  that  the 
lands  conveyed  were  thus  excluded.  There  was  nothing 
new  in  the  doctrine  that  it  could  be  shown  in  an  action 
at  law  that  the  property  patented  was  not  subject  to  grant. 
Nor  can  it  be  questioned  that  if  parties,  not  authorized 
by  law  to  supervise  the  proceedings  to  a  patent,  should 
assume  that  function,  that  the  objection  might  be 
taken  when  the  patent  was  offered  in  evidence.  As,  for 
instance,  if  the  supervisors  of  San  Francisco  should  under- 
take to  exercise  the  functions  of  the  Land  Department, 
any  one  prosecuted  under  their  patent  could  assail  it  by 
showing  that  the  power  to  execute  such  an  instrument 
was  vested  in  a  different  body.  So,  too,  if  the  estate  which 
the  Land  Department  was  authorized  to  convey  was  dif- 
ferent from  that  transferred  by  the  patent — as,  for  in- 
stance, a  leasehold  interest,  instead  of  the  fee — that  fact 
could  be  be  shown  and  the  patent  limited  in  its  opera- 
tion. 
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In  Smelting  Co.  v.  Kemp  the  court  treated  at  large  of 
the  conclusive  presumptions  attending  a  patent  of  the 
United  States  for  lands,  but  added  that  in  thus  speaking 
of  them  it  assumed  "  that  the  patent  was  issued  in  a  case 
where  the  department  had  jurisdiction  to  act  and  execute 
it;  that  is  to  say,  in  a  case  where  the  lands  belonged  to 
the  United  States,  and  provision  had  been  made  by  law 
for  their  sale.  If  they  never  were  public  property,  or 
had  previously  been  disposed  of,  or  if  Congress  had  made 
no  provision  for  their  sale,  or  had  reserved  them,  the  de- 
partment would  have  no  jurisdiction  to  transfer  them, 
and  its  attempted  conveyance  of  them  would  be  inopera- 
tive and  void,  no  matter  with  what  seeming  regularity 
the  forms  of  law  may  have  been  observed.  The  action  of 
the  department  would,  in  that  event,  be  like  that  of  any 
other  special  tribunal  not  having  jurisdiction  of  a  case 
which  it  had  assumed  to  decide.  Matters  of  this  kind, 
disclosing  a  want  of  jurisdiction,  may  be  considered 
by  a  court  of  law.  In  such  cases  the  objection  to  the 
patent  reaches  beyond  the  action  of  the  special  tribunal, 
and  goes  to  the  existence  of  a  subject  upon  which  it  was 
competent  to  act." 

The  attempt  is  futile  to  use  these  cases,  or  any  other 
case,  to  establish  the  proposition  that  if  an  error  can  be 
shown  in  the  action  of  an  officer  of  the  Land  Depart- 
ment in  a  matter  subject  to  its  jurisdiction  the  proceed- 
ing of  the  officer  may  be  treated  as  a  nullity,  and  the 
patent  issued  thereon  be  collaterally  assailed.  This  view 
is  untenable,  and  does  not  merit  serious  consideration. 
If  it  could  be  sustained  it  would  be  subversive  of  all  se- 
curity in  the  judgments  of  ordinary  tribunals,  as  well  as 
in  those  of  special  tribunals  like  the  Land  Department. 
Nor  is  there  any  pertinency  in  the  observations  as  to  the 
reservation  from  grant  of  the  seashore  under  the  law  of 
the  former  government.  No  claim  was  ever  made  in  the 
PvMo  case  for  any  part  of  the  seashore.  Those  terms 
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apply  in  this  country  only  to  land  covered  and  uncov- 
ered by  the  daily  tides.  They  cannot  possibly  have  any 
application  to  the  banks  of  creeks  or  to  land  under  their 
waters.  The  rule  of  the  civil  law  of  Europe  that  lands 
covered  and  uncovered  by  the  tides  at  their  highest  flood 
during  the  year  constitute  the  shore  of  the  sea  has  never 
been  applied  to  that  portion  of  this  country  ceded  to  the 
United  States  by  Mexico.  The  claim  of  the  pueblo  was  for 
land  above  the  ordinary  high-water  mark  of  the  bay,  not 
for  any  land  covered  and  uncovered  by  the  tides,  either 
daily  or  when  they  reach  their  highest  point  'during  the 
year.  As  said  in  San  Francisco  v.  Le  Roy,  (138  U.  S.  656, 
671 :)  "  The  lands  which  passed  to  the  State  upon  her  ad- 
mission to  the  Union  were  not  those  which  were  affected 
occasionly  by  the  tide,  but  only  those  over  which  tide 
water  flowed  so  continuously  as  to  prevent  their  use  and 
occupation.  To  render  lands  tide  lands,  which  the  State, 
by  virtue  of  her  sovereignty,  could  claim,  there  must  have 
been  such  continuity  of  the  flow  of  tide  water  over  them,  or 
such  regularity  of  the  flow  within  every  twenty-four  hours, 
as  to  render  them  unfit  for  cultivation,  the  growth  of 
grasses,  or  other  uses  to  which  upland  is  applied." 

The  reasons  given  by  the  court  below  on  the  second 
affirmance  of  the  judgment  of  the  referee  are  marked  by 
the  objections  stated  to  its  former  opinion.  The  true 
doctrine  as  to  the  effect  of  patents  in  actions  at  law  is 
stated  in  a  decision  of  the  court  below  in  De  Guyer  v. 
Banning,  rendered  whilst  this  case  has  been  pending  here, 
in  which  that  court,  following  a  long  line  of  previous 
adjudications,  unbroken  except  by  this  case,  declares  that 
upon  a  confirmation  of  a  Mexican  grant  the  patent  issued 
by  the  United  States  to  the  claimant  is  the  only  evidence 
of  the  extent  of  the  grant,  and  that  if  there  is  a  conflict 
as  to  its  location  and  extent  between  it  and  the  decree  of 
confirmation,  the  patent  must  control.  It  is  the  only 
doctrine  which  will  insure  peace  and  tranquility  to  parties 
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holding  under  patents  issued  upon  confirmed  Mexican 
grants.  Any  other  doctrine  would  introduce  endless  con- 
fusion and  perplexity  as  to  all  such  titles.  If  there  be,  in 
fact,  any  material  conflict  between  the  boundaries  given 
in  the  decree  of  confirmation  and  those  described  in  the 
official  survey,  the  only  remedy  is  to  be  sought  by  direct 
proceedings  instituted  by  the  government,  or  by  its  au- 
thority. Until  the  alleged  conflict  is  thus  determined 
and  adjusted,  the  patent  must  control. 

From  the  views  expressed  I  am  clearly  of  opinion  that 
the  Supreme  Court  of  the  State  erred  in  affirming  the 
judgment  of  the  Superior  Court  entered  upon  the  report 
of  the  referee;  it  should  have  reversed  that  judgment 
and  ordered  judgment  for  the  defendant.  This  conclusion 
is,  I  think,  established  beyond  all  controversy  in  the 
opinion  of  the  court.  But  it  is  unnecessary  to  pursue 
this  case  further.  I  have  treated  it  at  much  length  be- 
cause the  title  of  the  city  has  been  a  subject  of  considera- 
tion in  one  form  or  another  for  now  over  thirty-nine 
years,  and  the  questions  presented  have  been  discussed 
by  counsel  with  marked  ability  and  learning.  The  claim 
was  originally  presented  to  the  board  of  commissioners  in 
1852,  and  it  was  decided  by  that  board  in  1854.  It  was 
then  appealed  to  the  District  Court  of  the  United  States, 
and  there  remained  unacted  upon  for  over  eight  years. 
An  act  of  Congress  then  authorized  it  to  be  transferred  to 
the  Circuit  Court  of  the  United  States,  to  which  court  it 
subsequently  passed  in  September,  1864.  In  October 
following  a  decree  of  confirmation  was  entered,  which  was 
modified  May  18, 1865,  and  then  entered  in  its  final  form. 
An  appeal  from  that  decree  was  taken  to  the  Supreme 
Court  of  the  United  States,  and  was  dismissed  by  that 
court  in  December,  1866,  on  motion  of  the  Attorney-Gen- 
eral upon  stipulation  of  parties.  A  survey  was  made  of 
the  confirmed  claim  in  1868,  and  that  survey,  being  ap- 
pealed from,  remained  unacted  upon  before  the  Commis- 
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sioner  of  the  General  Land  Office  for  over  nine  years. 
After  it  was  acted  upon  by  him  an  appeal  was  taken  from 
his  decision  to  the  Secretary  of  the  Interior,  and  it  was 
before  one  Secretary  after  another  for  five  years,  so  that 
the  patent  was  not  issued  until  1884. 

Even  then  the  opposition  to  the  just  claim  of  the  city 
and  of  parties  holding  under  the  city  did  not  cease,  but 
has  been  continued  in  one  form  or  other  ever  since.  It 
is  to  be  hoped  that  all  annoyances  and  litigation  from 
such  opposition  will  now  be  ended. 


\J 


Grants  by  alcaldes  of  the  pueblo  of  San  Francisco,  considered.  The 
power  of  alcaldes  to  revoke  a  grant  once  made,  denied.  The  pre- 
sumption of  death  of  a  party  who  has  been  absent,  without  being 
heard  from  for  the  period  of  seven  years,  declared.  Title  of  San 
Francisco  as  the  successor  of  the  pueblo  to  its  municipal  lands,  con- 
sidered. 
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OF  THE 

United  States  Circuit  Court  for  the  District  of  California 
MONTGOMERY  vs.   BEVANS, 

DELIVERED  BY 

MR.    JUSTICE    KIELD, 

OF  U.  S.  SUPREME  COURT, 

August  26,  1871* 


This  was  an  action  for  the  possession  of  a  fifty -vara  lot 
situated  within  the  limits  of  the  city  of  San  Francisco,  as 
defined  by  its  charter  of  1851,  and  was  tried  by  the  court 
without  the  intervention  of  a  jury,  by  stipulation  of  the 
parties.  The  plaintiff  asserted  title  to  the  demanded 
premises,  under  an  alleged  grant  to  his  son,  John  E.  Mont- 
gomery, issued  by  Alcalde  Washington  A.  Bartlett,  bear- 
ing date  on  the  first  day  of  December,  1846.  The  defend- 
ants claimed  under  a  grant  issued  to  Andrew  J.  Grayson 
by  Alcalde  Edwin  Bryant  on  the  twenty-sixth  day  of 
February,  1847. 

It  was  admitted  by  the  parties  that  San  Francisco  was> 
in  1846,  a  Mexican  pueblo,  claiming  title  to  four  square 
leagues  of  land,  embracing  the  tract  upon  which  the  pres- 
ent city  of  San  Francisco  is  situated ;  that  in  December  of 

*  Reported  in  1  Sawyer's  Circuit  Court  Rep.  653. 


that  year  the  above-named  Washington  A.  Bartlett  was 
alcalde  or  chief  magistrate  of  that  pueblo;  and  that  in 
February,  1847,  Edwin  Bryant  was  his  successor  as  such 
alcalde. 

It  was  also  admitted  that  the  city  of  San  Francisco,  as 
successor  of  the  pueblo,  asserted  a  claim  for  the  four 
square  leagues  of  land,  and  presented  her  claim  for  the 
same  for  confirmation  to  the  board  of  land  commis- 
sioners, created  under  the  act  of  Congress  of  March  3, 
1851 ;  that  such  proceedings  were  had  in  the  prosecution 
of  that  claim  that  on  the  eighteenth  day  of  May,  1865,  it 
was  confirmed  by  a  decree  of  the  Circuit  Court  of  the 
United  States  for  the  District  of  California,  to  the  extent 
of  the  four  square  leagues.  From  the  decree  of  the  Cir- 
cuit Court  an  appeal  was  taken  to  the  Supreme  Court  of 
the  United  States,  and  whilst  the  appeal  was  pending, 
Congress  passed  the  act  of  March  8,  1866,  which  is  given 
below.  The  appeal  was  accordingly  dismissed  on  stipu- 
lation of  the  Attorney-General.  (Townsend  v.  Greeley,  5 
Wall  337;  Grisar  v.  McDowell,  6  Id.  379.)  The  record  of 
the  proceedings  in  the  case  was  presented  in  evidence  and 
reference  was  made  to  it  on  the  trial.  No  official  survey 
of  the  tract  confirmed  by  the  decree  of  the  Circuit  Court 
has  ever  been  approved  by  the  Commissioner  of  the  Gen- 
eral Land  Office,  or  by  the  Secretary  of  the  Interior. 

It  was  also  admitted  that  the  premises  in  controversy 
were  within  the  limits  of  the  city  of  San  Francisco,  as  de- 
fined by  its  charter  of  1851,  and  within  the  description  of 
lands  covered  by  the  ordinance  of  the  city  called  the  Van 
Ness  ordinance,  adopted  by  the  common  council  and 
ratified  by  the  legislature  of  the  State,  March  11,  1858. 

Gray  son,  the  grantee  of  the  grant  from  Alcalde  Bryant, 
went  into  immediate  possession  under  his  grant,  and 
either  he,  or  parties  tracing  title  through  him,  have  been 
in  the  uninterrupted  possession  of  the  premises,  asserting 
ownership  of  the  same  under  the  grant  ever  since. 


The  alleged  grant  to  Montgomery  was  not  produced, 
but  the  plaintiff,  who  is  the  father  of  the  grantee,  and 
whose  deposition  was  taken  under  a  commission  in  Penn- 
sylvania, testified  that  a  document  of  that  character  was 
delivered  to  him  for  his  son  in  December,  1846.  He  was 
at  the  time  a  captain  in  the  navy  of  the  United  States, 
in  command  of  the  sloop-of-war  Portsmouth,  lying  in 
the  harbor  of  San  Francisco ;  and  his  statement  was  that 
the  alleged  grant  was  brought  by  a  messenger  from  Al- 
calde Bartlett  on  board  the  Portsmouth,  and  delivered  to 
him  for  his  son,  who  had,  about  a  fortnight  before,  sailed 
up  the  Sacramento;  that  the  messenger  brought,  at  the 
same  time,  three  grants,  one  for  himself,  and  one  for  each 
of  his  two  sons,  and  delivered  them  all  to  him,  the  two 
latter  to  keep  for  his  sons;  and  that  afterwards,  as  he  was 
leaving  the  port  of  San  Francisco,  he  sent  the  grant  for 
John  E.  Montgomery  on  shore  to  the  alcalde  to  be  kept 
for  the  grantee,  as  he  did  not  expect  to  f  see  him  there 
again.  It  was  admitted  that  this  document  could  not 
be  found  among  the  papers  of  Alcalde  Bartlett,  or  among 
the  papers  he  left  with  his  successor  in  office,  although 
diligent  search  had  been  made  for  it. 

In  connection  with  the  testimony  the  plaintiff  offered  a 
defaced  record  of  the  alleged  grant,  found  in  the  book 
kept  by  Alcalde  Bartlett,  in  which  a  record  was  made  of 
grants  issued  by  him.  The  record  was  in  the  form  of  a  cer- 
tificate of  the  alcalde  over  his  signature,  that  on  the  first 
day  of  December,  1846,  he  had,  by  virtue  of  the  authority 
vested  in  him,  granted  the  lot  in  question  to  John  E. 
Montgomery,  his  heirs  and  assigns,  and  had  put  the 
grantee  in  full  and  quiet  possession  of  the  same.  The 
signature  of  the  alcalde  is  erased  by  lines  drawn  over  it, 
but  is  plainly  legible  through  the  lines,  and  across  the 
record  the  following  words  are  written :  "  This  title  not 
given  out  in  consequence  of  the  loss  of  the  petitioner  be- 
fore he  could  have  done  so.  Feb.  1847.  Wash.  A.  Bart- 
lett, Chief  Magistrate." 


The  following  is  a  copy  of  this  document,  the  erasions 
and  endorsement  being  as  above  stated : 

"Lot  No.  One  Hundred  Thirteen  (113),  granted  to 
John  E.  Montgomery.  Chief  Magistrate's  Office,  Yerba 
Buena. 

"  This  is  to  certify  that  on  the  first  (1st)  day  of  Decem- 
ber, A.  D.  1846,  I,  Washn.  A.  Bartlett,  Alcalde  or  Chief 
Magistrate  of  San  Francisco,  by  virtue  of  the  authority  of 
my  office,  granted,  ceded,  conveyed,  and  confirmed  unto 
John  E.  Montgomery,  now  resident  in  the  District,  the  lot 
No.  One  Hundred  Thirteen  in  the  Town  of  Yerba  Buena, 
said  lot  being  fifty  Spanish  varas  square,  and  gave  the 
said  John  E.  Montgomery,  his  heirs  and  assigns,  a  full 
and  valid  title  to  said  lot  No.  One  Hundred  Thirteen 
(113),  under  the  form  and  conditions  set  forth  in  the  title 
and  recorded  in  this  Register,  and  that  I  put  the  said 
John  E.  Montgomery  in  full  and  quiet  possession  of  said 
lot  No.  One  Hundred  Thirteen  (113),  and  record  the  same 

for  his  security.' 

"WASHN.  A.  BARTLETT. 

"Liber  'A'  of  Original  Grants,  page  201." 
The  testimony  of  experts  skilled  in  detecting  resem- 
blances and  differences  in  handwriting  was  then  taken, 
and  from  that  testimony,  as  well  as  from  an  inspection  of 
the  writings,  it  was  clear  that  the  Imes  over  the  signature 
and  the  writing  across  the  record  were  made  by  the 
same  pen  and  with  the  same  ink,  and  hence  the  court 
was  of  the  opinion  that  they  were  both  made  at  the 
same  time ;  that  is,  at  the  date  of  the  latter,  in  February, 
1347;  and,  being  also  of  opinion  that  there  was  no  au- 
thority in  the  alcalde  to  revoke  a  grant  once  made,  or  to 
mutilate  its  record,  admitted  the  record  in  evidence 
against  the  objection  of  the  defendants. 

It  also  appeared  in  evidence  that,  besides  the  Ports- 
mouth, the  United  States  sloop-of-war  Warren  was,  in 
November,  1846,  lying  in  the  harbor  of  San  Francisco; 


and  about  the  middle  of  that  month  a  launch  from  the 
Warren  sailed  from  the  harbor  for  Sutter's  Fort,  a  place 
on  the  river  Sacramento  at  a  distance  of  about  one  hundred 
and  twenty  miles  from  San  Francisco.  The  launch  was 
manned  by  ten  seamen,  and  was  commanded  by  William 
H.  Montgomery,  a  midshipman,  and  sailing  master  on 
board  the  Warren.  John  E.  Montgomery,  brother  of 
William,  accompanied  the  launch.  Both  of  the  Mont- 
gomerys  were  sons  of  Captain  Montgomery.  It  was  gen- 
erally understood  at  the  time,  on  board  the  Warren,  that 
the  launch  was  sent  with  money  to  pay  the  troops  of  the 
United  States  stationed  at  Sutter's  Fort.  The  voyage  be- 
tween San  Francisco  and  Sutter's  Fort  was  often  made  at 
that  time  in  a  single  day.  An  ordinary  voyage  by  sail 
from  San  Francisco  to  the  fort  and  back  did  not  occupy 
over  four  or  five  days.  The  launch  was  propelled  by 
both  sails  and  oars.  From  the  time  it  sailed,  no  intelli- 
gence had  ever  been  received  of  it,  or  of  its  officers,  or  of 
any  of  its  men.  About  ten  days  after  its  departure,  not 
hearing  of  it,  Captain  Montgomery  became  uneasy  at  its 
absence,  and  sent  out  several  boats  in  search  of  it  and  of 
his  sons  and  the  men  who  sailed  with  them,  and  these 
boats  were  kept  on  the  search  for  about  two  weeks.  No 
trace  was  ever  found  of  launch,  officers,  or  men,  nor  has 
ever  any  intelligence  of  its  or  their  fate  ever  been  received 
since.  Captain  Montgomery  sailed  with  the  Portsmouth 
from  the  port  of  San  Francisco  on  the  fifth  or  sixth  of 
December,  1846. 

There  was  testimony  taken  as  to  the  manner  in  which 
alcaldes  in  San  Francisco,  in  1846  and  1847,  made  grants 
of  lots  in  the  pueblo,  but  this  is  sufficiently  shown  in  the 
opinion  of  the  court. 

John  E.  Montgomery  was  never  married,  and  never 
made  any  will,  and  by  the  law  of  California  the  father 
takes  the  estate  of  a  child  dying  intestate  without  issue. 

The  following  is  the  fifth  section  of  the  ft44-q£TV>n- 
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gress  of  July  18, 1864,  entitled  "An  act  to  expedite  the 
settlement  of  titles  to  lands  in  the  State  of  California  (13 
Stat.  332): 

"SEC.  5.  And  be  it  further  enacted,  That  all  the  right 
and  title,  of  the  United  States  to  lands  within  the  corpor- 
ate limits  of  the  city  of  San  Francisco,  as  defined  in  the 
act  incorporating  said  city,  passed  by  the  legislature  of 
the  State  of  California  on  the  fifteenth  of  April,  one 
thousand  eighteen  hundred  and  fifty-one,  are  hereby  re- 
linquished and  granted  to  the  said  city  and  its  successors, 
for  the  uses  and  purposes  specified  in  the  ordinances  of 
said  city,  ratified  by  an  act  of  the  legislature  of  the  said 
State,  approved  on  the  eleventh  of  March,  eighteen  hun- 
dred and  fifty-eight,  entitled  'An  act  concerning  the 
city  of  San  Francisco,  and  to  ratify  and  confirm  certain 
ordinances  of  the  common  council  of  said  city,'  there 
being  excepted  from  this  relinquishrnent  and  grant  all 
sites  or  other  parcels  of  lands  which  have  been,  or  now 
are,  occupied  by  the  United  States  for  military,  naval,  or 
other  public  uses,  or  such  other  sites  or  parcels  as  may  here- 
after be  designated  by  the  President  of  the  United  States,  within 
one  year  after  the  rendition  to  the  General  Land  Office,  by  the 
surveyor-general,  of  an  approved  plat  of  the  exterior  limits 
of  San  Francisco,  as  recognized  in  this  section,  in  connection 
with  the  lines  of  the  public  surveys :  And  provided,  That  the 
relinquishment  and  grant  by  this  act  shall  in  no  manner 
interfere  with  or  prejudice  any  bonafide  claims  of  others, 
whether  asserted  adversely  under  rights  derived  from 
Spain,  Mexico,  or  laws  of  the  United  States,  nor  preclude 
a  judicial  examination  and  adjustment  thereof." 

Under  the  clause  of  this  act  authorizing  the  President 
to  designate  other  sites  or  parcels  of  land  besides  those 
previously  or  then  occupied  by  the  United  States  for 
military,  naval,  or  other  public  uses,  he  designated,  on 
the  twelfth  of  October,  1866,  the  island  of  Yerba  Buena, 
or  Goat  Island,  for  military  uses.  No  other  sites  or 


parcels  have  ever  been  designated  by  him  under  the 
above  act. 

The  following  is  the  act  of  Congress  of  March  8, 1866, 
entitled  "An  act  to  quiet  the  title  to  certain  lands  within 
the  corporate  limits  of  the  city  of  San  Francisco  (14  Stat.  4) : 

"  Be  it  enacted  by  the  Senate  and  House  of  Representa- 
tives of  the  United  States  of  America  in  Congress  as- 
sembled, That  all  the  right  and  title  of  the  United  States 
to  the  land  situated  within  the  corporate  limits  of  the 
city  of  San  Francisco,  in  the  State  of  California,  con- 
firmed to  the  city  of  San  Francisco  by  the  decree  of  the 
Circuit  Court  of  the  United  States  for  the  Northern  Dis- 
trict of  California,  entered  on  the  eighteenth  day  of  May, 
one  thousand  eight  hundred  and  sixty-five,  be,  and  the 
same  are,  hereby,  relinquished  and  granted  to  the  said 
city  of  San  Francisco  and  its  successors;  and  the  claim 
of  the  said  city  to  said  land  is  hereby  confirmed,  sub- 
ject, however,  to  the  reservations  and  exceptions  desig- 
nated in  said  decree,  and  upon  the  following  trusts, 
namely,  that  all  the  said  land,  not  heretofore  granted  to 
said  city,  shall  be  disposed  of  and  conveyed  by  said  city 
to  parties  in  the  bona  fide  actual  possession  thereof,  by 
themselves  or  tenants,  on  the  passage  of  this  act,  in  such 
quantities  and  upon  such  terms  and  conditions  as  the 
legislature  of  the  State  of  California  may  prescribe,  ex- 
cept such  parcels  thereof  as  may  be  reserved  and  set  apart 
by  ordinance  of  said  city  for  public  uses:  Provided,  how- 
ever, That  the  relinquishment  and  grant  by  this  act  shall 
not  interfere  with  or  prejudice  any  valid  adverse  right  or 
claim,  if  such  exist,  to  said  land  or  any  part  thereof, 
whether  derived  from  Spain,  Mexico,  or  the  United  States, 
or  preclude  a  judicial  examination  and  adjustment 
thereof." 

Mr.  Justice  FIELD.  There  was  no  authority  in  the 
alcalde  to  revoke  a  grant  once  made  and  delivered,  or  to 
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mutilate  its  record.  Neither  an  attempted  revocation  nor 
a  mutilation  of  a  record  could  operate  to  divest  a  title  al- 
ready passed  to  the  grantee.  If  the  grantee  were  living 
at  the  date  of  the  grant,  and  thus  capable  of  taking  the 
title — a  question  which  I  shall  hereafter  consider  at 
length — the  power  of  the  alcalde  over  the  property  was 
exhausted  when  the  grant  was  delivered ;  and  the  record  of 
the  fact  was  not  subject  to  subsequent  alteration  by  him. 

It  may  be  proper  to  observe  here  that  I  do  not  assent 
to  the  doctrine  asserted  by  counsel,  that  the  record  in  the 
book  of  the  alcalde  is  the  grant,  and  that  the  title  to  the 
premises  passed  to  the  grantee  when  the  signature  of  that 
officer  was  affixed  to  it.  The  record  does  not  purport  to 
be  a  grant  of  itself;  it  contains  no  words  of  present  trans- 
fer. It  only  purports  to  declare  the  fact  that  a  grant  had 
already  been  made.  It  is  undoubtedly  primary  evidence 
of  that  fact,  but  it  is  manifest  that  the  alcalde  did  not 
consider  this  entry  as  the  operative  instrument  which 
passed  the  title,  but  only  as  record  evidence  of  his  official 
act.  The  book  shows  on  its  face,  and  it  also  appears  from 
the  testimony  in  the  case  as  to  the  mode  of  procedure 
pursued  by  the  alcalde  in  making  grants,  that  another 
document  than  the  record  was  deemed  essential  to  the 
transfer  of  the  title;  in  other  words,  that  the  document  in- 
tended for  the  grantee  was  considered  as  the  grant. 

I  am  aware  of  the  decision  of  the  Supreme  Court  of  this 
State,  in  Donner  v.  Palmer,  (31  Cal.  500,)  and  have  read 
with  much  interest  the  very  able  and  learned  opinion  of 
Mr.  Justice  Sanderson  in  that  case,  and  I  am  not  prepared 
to  question  the  general  soundness  of  the  views  there  ex- 
pressed, when  applied  to  grants  made  by  Mexican  al- 
caldes acting  under  the  laws  of  Mexico,  and  adopting  the 
forms  and  modes  of  procedure  prescribed  by  them.  But 
it  is  a  matter  perfectly  notorious  that  the  alcaldes  in  the 
pueblo  of  San  Francisco,  appointed  shortly  after  the  con- 
quest by  the  military  or  naval  authorities  having  com- 


mand  of  the  district,  knew  little  of  Mexican  or  Spanish 
law,  and  less  of  the  modes  or  procedure  prescribed  by 
them  for  the  alienation  of  lands.  They  were  informed, 
and  this  information  was  the  substance  of  their  learning  on 
the  subject,  that  alcaldes  under  the  Mexican  law  possessed 
authority  to  make  grants  of  town  lots  upon  petition ;  and 
they  proceeded  to  exercise  the  authority  without  any 
knowledge  of  the  limitations  upon  its  exercise  imposed 
by  that  law,  and  in  utter  disregard  of  its  forms  and  modes 
of  procedure.  The  power  they  asserted  they  claimed 
under  the  law  of  Mexico,  but  in  its  exercise  they  followed 
the  mode  which  was  in  accordance  with  the  system  of 
conveyancing  with  which  they  were  familiar.  Whether 
the  departure  from  the  Mexican  mode  affected  in  any  re- 
spect the  validity  of  the  exercise  of  the  power,  is  a  ques- 
tion which  has  no  practical  importance.  The  legislation 
of  the  State  and  of  the  United  States  has  vested  in  the 
holders  of  these  grants,  within  the  charter  limits  of  1851, 
an  indefeasible  estate,  whatever  the  imperfection  which 
attended  their  previous  title.  ^ 

But  it  is  important  in  many  cases  to  inquire  into  the 
modes  of  procedure  adopted  by  the  alcaldes  in  order  to 
give  the  effect  they  intended  to  the  record  of  their  official 
acts.  In  the  present  case  there  was  a  delivery  of  the 
grant,  and  the  mutilation  of  the  record  was  subsequently 
made.  The  present  case  is,  in  this  respect,  distinguished 
from,  the  cases  which  have  come  under  consideration  by 
the  Supreme  Court  of  this  State. 

The  testimony  of  the  plaintiff,  which  proves  the  deliv- 
ery of  the  grant,  also  proves  the  death  of  the  grantee,  or 
rather  proves  that  he  has  not  been  heard  from  since  the  fif- 
teenth of  November,  1846,  and  the  law  presumes  the  death 
of  a  person  who  has  not  been  heard  from  for  the  period 
of  seven  years.  The  plaintiff  claims  the  premises  as  the 
heir  of  the  grantee,  and  relies  upon  the  presumption  of 
law  as  to  the  grantee's  death  to  establish  his  case.  And, 
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at  the  same  time,  he  relies  upon  what  he  insists  is  a  pre- 
sumption of  law  of  equal  force,  that  the  grantee,  having 
been  shown  to  be  alive  on  the  fifteenth  of  November, 
1846,  continued  alive  until  the  lapse  of  seven  years,  when 
the  presumption  of  death  arose.  The  counsel  for  the  de- 
fendants, on  the  other  hand,  contend  that  there  is  no  pre- 
sumption of  the  continuance  of  life  during  this  period  of 
seven  years,  and  that  the  plaintiff,  asserting  that  the 
grantee  was  alive  on  the  first  day  of  December,  1846,  as 
he  must  do  to  give  efficacy  to  the  grant  of  the  alcalde, 
is  bound  to  prove  the  fact;  and  failing  to  do  so,  his  claim 
of  title  falls  to  the  ground.  The  argument  upon  which 
this  position  is  based  is  substantially  this :  The  presump- 
tion of  death  arises  from  the  lapse  of  time  since  the  party 
has  been  heard  from ;  for  it  is  considered  extraordinary 
if  he  was  alive  that  he  should  not  be  heard  of  during  this 
period.  Now,  if  he  is  to  be  presumed  to  be  alive  up  to 
the  last  day  but  one  of  the  seven  years,  there  is  nothing 
extraordinary  in  his  not  having  been  heard  of  on  the 
last  day,  and  the  previous  lapse  of  time  during  which  he 
was  not  heard  of  becomes  immaterial  by  reason  of  the 
assumption  that  he  was  living  so  lately.  Language  simi- 
lar to  this  is  found  in  the  opinion  of  the  Exchequer 
Chamber  in  the  case  of  Knight  v.  Nepean,  (2  Mees.  & 
Wels.  895,)  and  hence  counsel  argue  that  there  is  no  pre- 
sumption in  favor  of  the  continuance  of  life  during  the 
penumbra,  or  death  period,  of  seven  years,  for  if  such 
presumption  prevailed  for  one  day  after  disappearance 
proved,  it  would  necessarily  prevail  for  six  years  and 
three  hundred  and  sixty-four  days,  and  the  whole  basis 
upon  which  the  presumption  of  death  rests  would  become 
absurd.  The  cases  of  Doe  v.  Nepean,  decided  by  the  Court 
of  King's  Bench ;  of  Knight  v.  Nepean,  mentioned  above, 
decided  by  the  Exchequer  Chamber,  and  the  case  of  In 
re  Phene  Trusts,  recently  decided  by  the  Court  of  Appeal 
in  Chancery  in  England,  are  cited  in  support  of  this 
position. 
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In  Doe  v.  Nepean,  (5  Barn.  &  Adolph,  86,)  the  lessor 
of  the  plaintiff  claimed  the  premises  in  controversy  by 
title  accruing  on  the  death  of  one  Matthew  Knight,  who 
left  England  for  America  in  1806,  and  was  not  heard  of 
after  1807.  The  action  was  brought  in  1832,  and  the 
question  at  the  trial  was  whether  the  action  was  barred 
by  the  statute  which  limited  the  entry  of  a  person  into 
lands  to  twenty  years  after  title  accrued.  It  was  ad- 
mitted that  Knight  must  be  presumed  to  have  died, 
more  than  seven  years  having  elapsed  since  he  was  heard 
of,  and  if  that  presumption  were  referable  to  the  time 
when  the  last  intelligence  was  received  of  him,  1807,  the 
action  was  brought  too  late;  but  if  it  arose  only  when 
seven  years  had  elapsed  from  the  receipt  of  such  intelli- 
gence, the  action  was  in  time.  The  judge  before  whom 
the  case  was  tried  was  of  opinion  that  the  presumption 
of  death  only  arose  at  the  expiration  of  the  period  of 
seven  years,  or,  in  other  words,  the  presumption  of  life 
continued  until  that  time,  and  directed  a  verdict  for  the 
plaintiff,  with  leave  to  the  defendant  to  move  for  a  non- 
suit. After  argument  upon  the  motion,  the  Court  of  the 
King's  Bench  held  that  the  lessor  of  the  plaintiff,  who 
gave  no  other  evidence  of  Knight's  death  than  his  ab- 
sence, failed  to  establish  that  his  death  took  place  within 
twenty  years  before  the  action  was  brought.  Mr.  Chief 
Justice  Denman,  in  giving  the  opinion  of  the  court,  ob- 
served that,  though  absence  of  a  person  for  seven  years 
without  being  heard  of  naturally  led  the  mind  to  believe 
he  was  dead,  and  therefore  was  sufficient  to  warrant  a 
presumption  of  fact  that  he  was  dead  at  the  end  of  that 
period,  it  raised  no  inference  as  to  the  exact  time  of  his 
death,  and  still  less  that  death  took  place  at  the  end  of 
seven  years. 

In  the  case  of  Knight  v.  Nepean,  which  was  another 
action  of  ejectment,  for  the  same  premises,  the  same  ques- 
tion was  considered  by  the  Exchequer  Chamber,  (2  Mees. 
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&  Wels.  895,)  and  after  elaborate  argument  the  doctrine 
laid  down  in  Doe  v.  Nepean  was  approved,  the  court  ob- 
serving, in  its  opinion,  that  when  nothing  is  heard  of  a 
person  for  seven  years  it  is  a  matter  of  complete  uncer- 
tainty at  what  point  of  time  in  those  seven  years  he  died, 
and  that,  of  all  the  points  of  time,  the  last  day  is  the 
most  improbable  and  inconsistent  with  the  ground  of  pre- 
suming the  fact  of  death.  And  yet,  in  the  opinion  both 
of  the  King's  Bench,  in  Doe  v.  Nepean,  and  of  the  Ex- 
chequer Chamber,  in  this  case,  it  is  stated  that  the  law 
presumes  that  a  person  once  shown  to  be  alive  continues 
so  until  the  contrary  be  shown,  and  that  for  this  reason 
the  onus  of  establishing  the  death  of  Knight  rested  upon 
the  lessor  of  the  plaintiff.  The  presumption  of  the  con- 
tinuance of  life,  thus  stated,  is  inconsistent  with  the  con- 
clusions reached  in  both  cases.  If  the  presumption  of  life 
exists  until  death  is  shown,  it  is  difficult  to  perceive  why 
it  should  not  continue  when  death  is  not  shown,  until  the 
period  is  reached  at  which  the  law  has  fixed  as  the  com- 
mencement of  a  different  presumption.  Clearly  there  is 
no  rule  or  principle  which  can  limit  its  continuance  at 
any  period  within  the  seven  years,  if  it  be  admitted  to 
exist  at  all. 

In  the  case  of  Phene  Trusts,  (L.  R.  5  Ch.  App.  139,)  the 
Court  of  Appeal  in  chancery  held,  after  elaborate  consid- 
eration, that  the  time  at  which  a  person  died  within  the 
seven  years  was  not  a  matter  of  presumption,  but  of 
proof;  also  that  there  was  no  presumption  in  favor  of  the 
continuance  of  life  after  the  disappearance  of  the  party, 
and  that  the  onus  of  proving  the  death  of  the  party  at 
any  particular  time  within  that  period  lay  upon  the 
person  who  claimed  a  right  resting  upon  the  establish- 
ment of  either  of  these  facts. 

In  that  case  it  appeared  that  one  Francis  Phene  had 
died  in  January,  1861,  having,  by  his  will,  bequeathed 
the  residue  of  his  estate  to  his  nephews  and  nieces  in 
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equal  shares.  Nicholas  Phene  Mill  was  one  of  his  nephews, 
and  the  share  to  which  he  would  have  been  entitled,  if 
living,  was  paid  into  court,  because  it  was  uncertain 
whether  he  survived  the  testator.  In  1869,  letters  of  ad- 
ministration were  granted  to  his  brother,  who  presented 
a  petition  for  the  payment  of  the  fund  to  him.  It  ap- 
peared in  evidence  that  he  left  his  parents'  home  in  Eng- 
land, and  went  to  America  in  August,  1853,  and  was  last 
heard  of  in  June,  1860.  Vice-Chancellor  James,  to  whom 
the  petition  was  presented,  granted  its  prayer,  holding,  in 
deference  to  three  previous  decisions  of  Vice-Chancellor 
Kindersly  and  one  of  Vice-Chancellor  Malins,  that  the 
deceased  must  be  presumed  to  have  survived  the  testator, 
upon  the  general  doctrine  that  continuance  of  life  once 
shown  to  exist  is  presumed  until  death  is  proved,  or  at 
least  for  a  reasonable  period  after  disappearance ;  but  as  he 
dissented  from  the  decisions,  he  directed  the  fund  to  be 
retained  in  court  until  the  respondents  had  an  oppor- 
tunity to  bring  the  matter  before  the  Court  of  Appeal. 

The  decision  of  Vice-Chancellor  Kindersly  proceeded 
upon  the  presumption  of  the  continuance  of  life  for  a 
reasonable  period  after  the  party  is  shown  to  have  been 
in  existence;  but  Vice-Chancellor  Malins  extended  the 
presumption  of  the  continuance  of  life  to  the  expiration 
of  the  seven  years.  In  re  Pherne  Trusts,  (Law  Rep.  4  Eq. 
Cases,  416,)  the  doctrine  held  by  these  judges  was  over- 
ruled, and  if  the  opinion  of  the  Court  of  Appeals  contains 
a  correct  exposition  of  the  law  of  England,  and  we  are 
bound  to  presume  that  it  does  in  the  absence  of  any  de- 
cision of  the  House  of  Lords  on  the  subject,  that  law  sup- 
ports the  position  of  the  counsel  for  the  defendants  in  this 
case,  that  the  onus  rests  on  the  plaintiff  of  showing  that 
John  E.  Montgomery,  who  disappeared  on  the  fifteenth 
of  November,  1846,  and  of  whom  no  intelligence  has 
since  been  received,  was  alive  on  the  first  day  of  Decem- 
ber, 1846,  when  the  grant  of  the  alcalde  was  made. 
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But  the  law  as  thus  declared  in  England  is  different 
from  the  law  which  obtains  in  this  country,  so  far  as  it 
relates  to  the  presumption  of  the  continuance  of  life. 
Here,  as  in  England,  the  law  presumes  that  a  person  who 
has  not  been  heard  of  for  seven  years  is  dead ;  but  here 
the  law,  differing  in  this  respect  from  the  law  of  England, 
presumes  that  a  party  once  shown  to  be  alive  continues 
alive  until  his  death  is  proved,  or  the  rule  of  law  applies 
by  which  death  is  presumed  to  have  occurred,  that  is,  at 
the  end  of  seven  years.  And  the  presumption  of  life  is 
received,  in  the  absence  of  any  countervailing  testimony, 
as  conclusive  of  the  fact,  establishing  it  for  the  purpose 
of  determining  the  rights  of  parties  as  fully  as  the  most 
positive  proof.  The  only  exception  to  the  operation  of 
this  presumption  is  when  it  conflicts  with  the  presump- 
tion of  innocence,  in  which  case  the  latter  prevails. 

This  rule  is  much  more  convenient  in  its  application, 
and  works  greater  justice  than  the  doctrine  which  obtains 
in  England,  according  to  the  decision  in  Phene  Trusts,  that 
the  existence  of  life  at  any  particular  time  within  the 
seven  years,  when  the  fact  becomes  material,  must  be 
affirmatively  proved.  In  numerous  cases  such  proof  can 
never  be  made,  and  property  must  often  remain  undis- 
tributed, or  be  distributed  among  the  contestants,  not  ac- 
cording to  any  settled  principle,  but  according  as  one  or 
the  other  happens  to  be  the  moving  party  in  court.  Take 
this  case  by  way  of  illustration :  A  man  goes  to  sea  on  the 
first  of  January,  1860,  and  is  never  heard  of  again ;  his 
father  makes  his  will  and  dies  on  the  first  of  July  of  the 
same  year,  leaving  him  a  portion  of  his  property,  and  the 
residue  to  a  distant  relative.  If  persons  claiming  under 
the  missing  man  apply  for  the  legacy  to  him,  they  must 
fail,  for  they  cannot  prove  that  he  survived  the  testator. 
On  the  other  hand,  if  the  residuary  legatee  applies  for 
.the  property  on  the  ground  that  the  legacy  to  the  missing 
man  has  lapsed,  he  must  fail,  for  he  cannot  prove  that  the 
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missing  man  died  before  the  testator,  and  the  proof  of  his 
death  in  such  case  would  be  essential  to  the  establishment 
of  the  applicant's  right. 

Nor  is  this  rule  as  to  the  presumption  of  the  continu- 
ance of  life  up  to  the  end  of  the  seven  years  justly  sub- 
ject to  the  criticism  of  counsel,  that  it  renders  absurd  the 
whole  basis  on  which  the  presumption  of  Heath  rests. 
There  must  be  some  period  when  the  presumption  of  the 
continuance  of  life  ceases  and  the  presumption  of  death 
supervenes;  and  as  in  all  cases  where  the  existence  of  a 
presumption  arising  from  the  lapse  of  time  is  limited  by 
a  fixed  period,  it  is  difficult  to  assign  any  valid  reason 
why  one  presumption  should  cease  at  the  particular  time 
designated,  rather  than  at  some  other  period,  and  a 
different  presumption  arise,  except  that  it  is  important 
that  some  time,  when  the  change  takes  place,  should  be 
permanently  established. 

It  would  be  difficult  to  assign  any  other  reason  than 
this  for  the  presumption  which  obtains  in  some  States, 
that  a  debt  is  paid,  upon  which  no  action  has  been  brought, 
after  the  lapse  of  six  years;  and  that  it  is  unpaid  up  to 
the  last  hour  of  the  sixth  year.  The  presumption  of 
payment  arising  from  the  lapse  of  time  without  action, 
it  might  be  said  with  equal  propriety,  as  in  the  present 
case  with  respect  to  the  presumption  of  life  to  the  end  of 
the  seventh  year,  that  if  the  presumption  of  non-payment 
extends  up  to  the  end  of  the  sixth  year  it  renders  absurd 
the  whole  basis  upon  which  the  presumption  of  payment 
rests.  So  it  would  be  difficult  to  give  any  sufficient 
reason  for  admitting  in  evidence  a  deed  thirty  years  old 
without  other  proof  of  its  execution  than  what  is  appar- 
ent on  its  face,  and  at  the  same  time  refusing  admission 
to  a  deed  except  upon  full  proof  of  its  execution,  which 
has  existed  thirty  years  less  one  day — except  that  it  is 
important  that  the  period  should  be  fixed  at  which  the 
presumption  arises  which  supersedes  the  necessity  of 
direct  proof. 
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But  it  is  unnecessary  to  pursue  the  subject  further.  I 
am  of  opinion  that  the  plaintiff  could  rely,  in  the  first 
instance,  upon  the  presumption  of  law  as  to  the  continu- 
ance of  life  to  establish  the  fact  that  John  E.  Montgomery 
was  alive  on  the  first  day  of  December,  1846,  when  the 
grant  of  the  alcalde  was  issued.  This  leaves  the  plain- 
tiff with  a  prima  facie  case  of  recovery. 

We  turn  now  to  the  consideration  of  the  affirmative 
positions  of  the  defendants.  They  contend  that  the  evi- 
dence in  the  case  rebuts  the  presumption  of  the  continu- 
ance of  life,  and  warrants  the  inference  that  the  alleged 
grantee  died  previous  to  the  first  of  December,  1846,  and 
that  the  action  is  barred  by  the  statute  of  limitations. 

It  appears  from  the  evidence  that  about  the  middle  of 
November,  1846,  a  launch  from  the  United  States  sloop- 
of-war  Warren,  a  vessel  then  lying  in  the  harbor  of  San 
Francisco,  and,  with  the  Portsmouth,  under  the  command 
of  Captain  Montgomery,  sailed  from  the  harbor  with  ten 
seamen  and  two  officers  for  Sutter's  Fort  on  the  Sacra- 
mento River.  The  two  sons  of  Captain  Montgomery 
were  on  the  launch — William  H.  Montgomery,  a  mid- 
shipman and  sailing  master  on  the  sloop  Warren,  had 
the  command  of  it;  John  E.  Montgomery,  who  was  clerk 
of  Captain  Montgomery  on  board  the  Portsmouth,  accom- 
panied his  brother.  It  was  understood  at  the  time  on 
board  the  Warren  that  the  launch  was  sent  with  money 
to  pay  troops  of  the  United  States.  Sutter's  Fort  is  dis- 
tant from  the  harbor  of  San  Francisco  about  one  hundred 
and  twenty  miles,  and  the  voyage  between  the  two  places 
is  often  made  in  a  single  day.  An  ordinary  voyage  from 
San  Francisco  to  the  fort  and  back  would  not  occupy  over 
four  or  five  days.  The  launch  in  this  case  was  propelled 
both  by  sail  and  by  oars.  From  the  time  it  sailed,  no  in- 
telligence has  ever  been  received  of  it,  or  of  either  of  the 
officers,  or  of  any  of  the  men  who  accompanied  it.  About 
ten  days  after  its  departure,  Captain  Montgomery  became 
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uneasy  at  its  absence,  and  sent  out  several  boats  in  search 
of  his  sons  and  the  men  who  sailed  with  them,  and  these 
boats  were  kept  on  the  search  for  about  two  weeks,  but 
no  trace  could  be  found  of  the  launch  or  men.  Of  their 
fate  absolute  ignorance  has  existed  to  this  day,  now  nearly 
a  quarter  of  a  century  since  their  disappearance.  Captain 
Montgomery  himself  left  the  port  of  San  Francisco  with 
the  Portsmouth  on  the  fifth  or  sixth  of  December  follow- 
ing. 

Now  it  appears  to  me  that  there  are  only  two  inferences 
which  can  be  drawn  from  these  facts,  when  considered 
with  reference  to  the  character  and  positions  of  the  men 
and  officers:  One  is,  that  they  died  during  the  period 
within  which  they  should  have  returned  to  San  Francisco; 
the  other  is,  that  they  deserted  from  the  service.  The 
latter  inference  cannot  be  entertained  for  several  reasons : 
First,  desertion  is  the  highest,  and,  with  cowardice,  the 
basest  of  offences  which  can  be  committed  by  men  in  the 
naval  service;  it  has  never,  it  is  believed,  been  charged 
upon  a  naval  officer  of  the  United  States;  it  can  never, 
therefore,  be  accepted  as  an  explanation  of  any  act  of  his, 
except  upon  the  clearest  proof.  Second,  if  the  case  had 
been  one  only  of  desertion,  and  not  of  death,  it  is  highly 
improbable  that  no  intelligence  should  have  been  received 
of  any  of  the  men  during  the  long  period  which  has  since 
elapsed.  Besides,  with  respect  to  the  sons  of  Captain 
Montgomery,  the  natural  effect  of  relationship  must  have 
led  them  to  break  the  silence  of  years,  and  to  seek  com- 
munication with  their  father. 

The  theory  of  desertion  would  require  us  to  believe 
that  officers  and  men  conspired  to  commit  the  basest  of 
crimes,  besides  larceny  of  the  public  funds  in  their  cus- 
tody, and  that  for  nearly  a  quarter  of  a  century  they  have 
not  only  kept  to  themselves  the  secret  of  their  crime,  but 
have  so  secluded  themselves,  twelve  in  number,  from  ob- 
servation that  no  intelligence  respecting  any  of  them  has 
reached  the  public. 
2 


18 

If  desertion  cannot  be  received  as  a  reasonable  explana- 
tion of  their  conduct,  then  death  must  be  inferred. 

Death  is  the  only  fact  which  reconciles  their  conduct 
with  the  presumption  of  innocence,  and  with  the  ordi- 
nary conduct  which  officers  and  men  of  the  navy  pursue 
while  in  the  public  service.  It  is  the  sole  fact  which 
satisfactorily  explains,  according  to  the  common  experi- 
ence and  knowledge  of  men,  which  are  proper  grounds 
for  judgment,  the  failure  of  the  officers  and  men  to  return 
to  San  Francisco,  and  the  absolute  silence  of  the  world 
since  respecting  them. 

My  mind  is  thus  led  irresistibly  from  the  evidence  to 
the  conclusion  that  the  officers  and  crew  on  board  the 
launch  perished  on  the  voyage  to  Sacramento,  within  a 
few  days  after  their  departure  from  San  Francisco.  They 
probably  perished  in  the  bay  of  San  Pablo  or  the  bay  of 
Suisun.  If  the  accident  which  occasioned  their  death 
had  occurred  in  the  Sacramento  River,  it  is  probable  that 
some  of  the  men  would  have  succeeded,  from  the  narrow- 
ness of  the  stream,  in  reaching  the  shore;  and  probably 
some  trace  of  the  launch  would  have  been  discovered. 

Finding,  as  I  do,  that  John  E.  Montgomery  died  be- 
fore the  first  of  December,  1846,  the  conclusion  follows 
that  the  grant  of  Alcalde  Bartlett,  intended  for  him,  was 
inoperative  to  pass  the  title. 

A  grant  to  a  person  deceased  is  void.  The  instrument 
must  be  issued  to  a  person  in  being,  or  it  will  be  as  in- 
valid as  if  made  to  a  fictitious  party.  The  position  of 
the  plaintiff's  counsel  that  if  the  grantee  were  dead  at  the 
date  of  grant,  his  heir-at-law  took  the  title,  is  not  tenable. 
The  case  of  Landes  v.  Brant,  (10  How.  373,)  cited  in  sup- 
port of  this  position,  is  an  authority  against  it.  In  that 
case,  Glamorgan,  the  patentee,  had  died  in  1814,  and  the 
patent  issued  in  1845.  The  Supreme  Court  said  that,  ac- 
cording to  the  common  law,  the  patent  was  void  for  want 
of  a  grantee,  but  that  the  defect  was  cured  by  the  act  of 
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Congress  of  May  20,  1836,  declaring:  "That  in  all  cases 
where  patents  for  public  lands  have  been  or  may  here- 
after be  issued,  in  pursuance  of  any  law  of  the  United 
States,  to  a  person  who  had  died,  or  who  shall  hereafter 
die  before  the  date  of  such  patent,  the  title  to  the  land 
designated  therein  shall  enure  to  and  become  vested  in  the 
heirs,  devisees,  and  assigns  of  such  deceased  patentee,  as 
if  the  patent  had  issued  to  the  deceased  person  during 
life."  This  act,  of  course,  has  no  application  to  grants 
issued  by  alcaldes  in  the  pueblo  of  San  Francisco,  whose 
authority  never  extended  to  the  alienation  of  any  public 
lands,  but  only  to  lands  belonging  to  the  pueblo. 

But  independently  of  the  death  of  John  E.  Montgom- 
ery, before  the  first  of  December,  1846,  the  defendants 
have  a  perfect  defence  to  the  action  under  the  statute 
of  limitations.  The  sixth  section  of  that  statute,  as 
passed  in  1850,  provided  that  no  action  for  the  recovery 
of  real  property  or  its  possession  should  be  maintained, 
unless  the  plaintiff,  his  ancestor,  predecessor,  or  grantor, 
was  seized  or  possessed  of  the  premises  within  five  years 
before  the  commencement  of  the  action.  In  April,  1855, 
this  section  was  amended  by  the  addition  of  a  proviso,  de- 
claring that  an  action  might  be  maintained  by  a  party 
claiming  real  property  or  its  possession  under  title  de- 
rived from  the  Spanish  or  Mexican  governments,  or  the 
authorities  thereof,  if  the  action  was  commenced  within 
five  years  from  the  time  of  the  final  confirmation  of  such 
title  by  the  government  of  the  United  States,  or  its 
legally  constituted  authorities.  In  April,  1863,  the  sec- 
tion was  restored  to  its  original  language,  but  a  new  sec- 
tion was  enacted,  which,  after  providing  that  the  time 
which  had  already  run  under  the  previous  act  should  be 
computed  as  a  portion  of  the  time  prescribed  as  a  limita- 
tion in  the  new  act,  declares  "  that  any  person  claiming 
real  property  or  the  possession  thereof,  or  any  right  or 
interest  therein  under  title  derived  from  the  Spanish  or 
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Mexican  governments,  or  the  authorities  thereof,  which 
shall  not  have  been  finally  confirmed  by  the  government 
of  the  United  States,  or  its  legally  constituted  authorities, 
more  than  five  years  before  the  passage  of  this  act,  may 
have  five  years  after  the  passage  of  this  act  in  which  to 
commence  his  action  for  the  recovery  of  such  real  prop- 
erty, or  the  possession  thereof,  or  any  right  or  interest 
therein,  or  for  rents  or  profits  out  of  the  same,  or  to  make 
his  defence  to  an  action  founded  upon  the  title  thereto : 
And  provided  further,  That  nothing  in  this  act  contained 
shall  be  so  construed  as  to  extend  or  enlarge  the  time  for 
commencing  actions  for  the  recovery  of  real  estate,  or  the 
possession  thereof,  under  title  derived  from  the  Spanish 
or  Mexican  governments,  in  a  case  where  final  confirma- 
tion has  already  been  had,  other  than  is  now  allowed 
under  the  act  to  which  this  act  is  amendatory." 

By  this  last  act,  as  I  understand  it,  parties  claiming 
real  property  under  title  derived  from  the  Spanish  or 
Mexican  governments,  or  the  authorities  thereof,  which 
had  not  been  finally  confirmed  by  the  government  of  the 
United  States,  or  its  legally  constituted  authorities,  were 
limited  to  five  years  after  its  passage  within  which  to 
bring  an  action  for  the  recovery  of  the  property  or  its 
possession;  but  if  the  title  had  been  thus  finally  con- 
firmed, the  parties  were  subject  to  the  same  limitations  as 
though  they  derived  their  title  from  any  other  source. 
This  construction  of  the  act  is  in  accordance  with  a  re- 
cent decision  of  the  Supreme  Court  of  this  State  in  the 
case  of  The  Mayor,  &c.  of  San  Jose  v.  Trimble. 

Final  confirmation,  as  defined  in  the  act,  is  deemed  to 
be  the  patent  of  the  United  States,  or  the  final  determina- 
tion of  the  official  survey  of  the  land  under  the  act  of 
Congress  of  June  14,  1860. 

The  effect  of  this  statute  upon  the  action  of  the  plaintiff 
is  obvious.  He  claims  the  premises  in  controversy  under 
title  derived  from  the  Mexican  government,  not  directly 
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by  immediate  grant,  but  indirectly  through  the  action  of 
the  alcalde.  That  officer  only  had  authority  to  alienate 
lands  belonging  to  the  pueblo,  and  the  pueblo  derived  its 
claim  and  interest  in  its  municipal  lands  under  the  gen- 
eral laws  of  Mexico.  Its  title  was  derived,  in  the  strictest 
sense  of  the  terms,  from  the  Mexican  government.  That 
title,  although  finally  confirmed  in  fact  by  the  decree  of 
the  Circuit'  Court  of  the  United  States,  entered  in  the 
case  of  the  United  States  v.  The  City  of  San  Francisco,  on 
the  eighteenth  day  of  May,  1865,  and  the  legislation  of 
Congress  upon  the  claim  of  the  city  has  not  been  finally 
confirmed  within  the  meaning  of  the  act  of  1863.  No 
patent  has  been  issued  to  the  city  upon  the  decree  of  con- 
firmation, and  the  official  survey  has  not  been  finally  de- 
termined under  the  act  of  Congress  of  June  14,  1860. 
The  case  of  the  plaintiff  falls,  therefore,  directly  within 
the  provision  which  requires  the  action  to  be  brought 
within  five  years  after  the  passage  of  the  act.* 

Before  leaving  this  subject,  it  may  be  proper  to  say  a 
few  words  further  upon  the  source  of  title  to  the  land 
within  the  limits  of  the  pueblo  of  San  Francisco,  as  de- 
scribed in  the  decree  of  the  Circuit  Court  of  the  United 
States,  as  there  is  much  difference  of  opinion  on  the  sub- 
ject between  counsel. 

The  city  of  San  Francisco,  as  successor  of  the  pueblo, 
asserted  title  to  four  square  leagues  of  land,  embracing 
the  site  of  the  present  city,  and  presented  her  claim  for 
the  same  to  the  board  of  land  commissioners,  created 
under  the  act  of  March  3,  1851.  The  board  confirmed 

*  This  view  of  the  effect  of  the  statute  of  limitations  upon  the  right 
of  action  of  the  plaintiffs  is  modified  in  the  opinion  filed  on  denying  the 
motion  for  a  new  trial.  (See  post,  p.  676.)  It  is  there  held  that  the 
statute  commenced  running  against  the  action  of  the  plaintiff  from  the 
first  of  July,  1864,  the  date  of  the  passage  of  the  "  act  to  expedite  the 
settlement  of  titles  to  lands  in  the  State  of  California."  That  period  ex- 
pired in  April,  1868,  and  the  present  action  was  not  commenced  until 
May,  1870. 
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the  claim  to  a  portion  of  the  land,  and  rejected  it  for  the 
balance.  The  city,  not  satisfied  with  this  determination, 
prosecuted  an  appeal  from  the  decision  to  the  District 
Court  of  the  United  States.  From  that  court  the  case 
was  transferred  to  the  Circuit  Court,  and  by  this  latter 
tribunal  the  claim  of  the  city  was  confirmed  to  the  extent 
of  four  square  leagues,  and  on  the  eighteenth  of  May, 
1865,  the  decree  was  entered.  In  the  prosecution  of  the 
case  it  was  not  contended  by  the  counsel  of  the  city  that 
any  specific  grant  of  land  had  ever  been  made  or  issued 
to  her  by  Spain  or  Mexico.  Her  claim  to  the  four  square 
leagues  was  founded  upon  the  general  laws  of  Mexico, 
by  which  pueblos,  or  towns,  once  established  and  offi- 
cially recognized,  were  entitled,  for  their  benefit  and  the 
benefit  of  their  inhabitants,  to  the  use  of  lands  embrac- 
ing the  site  of  such  pueblos,  or  towns,  and  of  adjoining 
lands  within  certain  limits.  "  This  right,"  as  was  said  by 
the  Supreme  Court  in  Townsend  v.  Greeley,  (5  Wall.  336,) 
and  repeated  in  Grisar  v.  McDowell,  (6  Wall.  372,),  "ap- 
pears to  have  been  common  to  the  cities  and  towns  of 
Spain  from  an  early  period  in  her  history,  and  was  recog- 
nized in  the  laws  and  ordinances  for  the  settlement  and 
government  of  her  colonies  on  this  continent.  The  same 
general  system  of  laws  for  the  establishment  and  govern- 
ment of  pueblos  and  the  assignment  to  them  of  lands 
that  prevailed  in  Spain  was  continued  in  Mexico,  with 
but  little  variation,  after  her  separation  from  the  mother 
country.  These  laws  provided  for  the  assignment  to  the 
pueblos,  for  their  use  and  the  use  of  their  inhabitants,  of 
land  not  exceeding  in  extent  four  square  leagues." 

Upon  these  laws,  as  already  stated,  the  city  rested  her 
claim.  As  no  assignment  of  lands  was  made  to  the 
pueblo  under  the  former  government,  the  claim  or  right 
of  the  city  was  an  imperfect  one,  requiring  recognition 
and  confirmation  in  the  mode  prescribed  by  Congress, 
like  other  claims  to  property  of  an  imperfect  character 
derived  from  Spanish  or  Mexican  authorities. 
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From  the  decree  of  the  Circuit  Court  of  the  United 
States  an  appeal  was  taken  to  the  Supreme  Court;  and 
whilst  the  case  was  pending  there,  Congress  passed  the  act 
of  March  8,  1866,  "to  quiet  the  title  to  certain  lands 
within  the  corporate  limits  of  the  city  of  San  Francisco." 
By  this  act,  all  the  right  and  title  of  the  United  States  to 
the  land  situated  within  the  corporate  limits  of  the  city, 
confirmed  by  the  decree  of  the  Circuit  Court,  were  relin- 
quished and  granted  to  the  city,  and  the  claim  of  the  city 
to  the  land  was  confirmed,  subject,  however,  to  the  reser- 
vations and  exceptions  designated  in  the  decree,  and  upon 
certain  trusts  as  to  the  disposition  of  the  land.  "  By  this 
act,"  said  the  Supreme  Court  in  Grisar  v.  McDowell,  "the 
government  has  expressed  its  precise  will  with  respect  to 
the  claim  of  the  city  of  San  Francisco  to  her  lands,  as  it 
was  then  recognized  by  the  Circuit  Court  of  the  United 
States.  In  the  execution  of  its  treaty  obligations  with  re- 
spect to  property  claimed  under  Mexican  laws,  the  gov- 
ernment may  adopt  such  modes  of  procedure  as  it  may 
deem  expedient.  It  may  act  directly  by  legislation  upon 
the  claims  preferred,  or  it  may  provide  a  special  board 
for  their  determination,  or  it  may  require  their  submis- 
sion to  the  ordinary  tribunals.  It  is  the  sole  judge  of  the 
propriety  of  the  mode,  and  having  the  plenary  power  of 
confirmation,  it  may  annex  any  conditions  to  the  con- 
firmation of  a  claim  resting  upon  an  imperfect  right 
which  it  may  choose.  It  may  declare  the  action  of  the 
special  board  final;  it  may  make  it  subject  to  appeal;  it 
may  require  the  appeal  to  go  through  one  or  more  courts, 
and  it  may  arrest  the  action  of  the  board  or  courts  at  any 
stage." 

"  The  act  of  March  3, 1851,  is  a  general  law  applying 
to  all  cases,  but  the  act  of  March  8,  1866,  referring  spe- 
cially to  the  confirmation  of  the  claim  to  land  in  San 
Francisco,  withdrew"  that  claim,  as  it  then  stood,  from 
further  consideration  of  the  courts  under  the  provisions 
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of  the  general  act.  It  disposed  of  the  city  claim  and  de- 
termined the  conditions  upon  which  it  should  be  recog- 
nized and  confirmed.  The  title  of  the  city,  therefore, 
rests  upon  the  decree  of  the  Circuit  Court,  as  modified  by 
the  act  of  Congress." 

By  the  statement  that  the  title  of  the  city  rests  upon 
the  decree  of  the  court  is  meant  that  her  title  is  that 
which  is  recognized  and  established  by  the  decree.  The 
decree  must  be  read  precisely  as  if  the  conditions  pre- 
scribed in  the  act  of  Congress  had  been  inserted  in  the 
decree  by  the  court.  No  one  would  have  doubted,  if  that 
had  been  done,  that  the  title  was  Mexican  in  its  origin, 
and  to  be  treated  like  other  imperfect  Mexican  titles  when 
confirmed  by  authority  of  the  United  States. 

It  only  remains  to  add  that  judgment  must  be  entered 
for  the  defendant.  If  special  findings  are  desired,  the 
counsel  for  the  plaintiff  will  prepare  them  and  present 
them  to  me,  upon  notice  to  the  counsel  of  the  adverse 
parties,  for  settlement;  otherwise  a  general  finding  will 
be  filed. 

MOTION  FOR  A  NEW  TRIAL. 

The  plaintiff's  attorney  moved  for  a  new  trial,  before 
Mr.  Justice  FIELD,  on  the  ground  of  newly-discovered 
evidence  and  alleged  error  in  the  finding  of  the  court, 
and  in  its  ruling  upon  the  statute  of  limitations.  The 
court  denied  the  motion  immediately  after  the  argument, 
but  stated  that  perhaps  its  opinion  on  the  statute  of  limi- 
tations might  require  some  explanation  or  modification; 
and  if  satisfied,  upon  further  consideration,  that  such  was 
the  case,  it  would  file  a  supplemental  opinion  on  that 
point,  but  that  its  finding  as  to  the  death  of  the  grantee 
at  the  time  the  grant  was  issued  remaining,  the  judgment 
must  stand  as  rendered,  whatever  qualification  might  be 
made  in  the  opinion  upon  the  statute  of  limitations. 

Subsequently  the  following  opinion  was  filed: 
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Mr.  Justice  FIELD.  When  the  motion  for  a  new  trial 
was  argued,  the  views  expressed  in  the  opinion  of  the 
court  upon  the  effect  of  the  State  statute  of  limitations  of 
1863,  and  particularly  as  to  the  time  it  began  to  run 
against  the  right  of  action  of  the  plaintiff,  were  earnestly 
comhatted  by  counsel.  It  was  contended  by  them  that  the 
statute  only  began  to  run  from  the  passage  of  the  act  of 
Congress  of  March  8,  1866,  and  that  the  legal  title  to  the 
premises  until  then  was  in  the  United  States.  Whilst 
unable  to  agree  with  counsel  in  this  position,  I  was  so 
much  impressed  with  their  argument  that  I  was  induced 
to  reconsider  the  opinion,  and  must  now  qualify  in  some 
particulars  its  conclusions. 

The  sixth  section  of  the  statute  of  limitations  of  1863, 
as  stated,  provided,  in  substance,  that  parties  claiming 
real  property  under  title  derived  from  the  Spanish  or 
Mexican  governments,  or  the  authorities  thereof,  which 
had  not  been  finally  confirmed  by  the  United  States,  or 
its  legally  constituted  authorities,  should  be  limited  to 
five  years  after  its  passage,  within  which  to  bring  an  action 
for  the  recovery  of  the  property  or  its  possession,  but  if 
the  title  had  been  thus  finally  confirmed,  the  parties 
should  be  subject  to  the  same  limitations  as  though  they 
derived  their  title  from  any  other  source,  that  is,  they 
should  have  five  years  from  such  final  confirmation.  The 
statute,  in  another  section,  declared  that  by  final  confirma- 
tion was  meant  the  patent  of  the  United  States,  or  the 
final  determination  of  the  official  survey  of  the  land 
under  the  act  of  Congress  of  June  14,  1860.  As  no  final 
confirmation,  within  the  meaning  of  the  statute,  that  is, 
as  no  patent  had  been  issued  to  the  city  and  no  official 
survey  had  been  made,  the  attention  of  the  court  was 
drawn  only  to  the  provision  of  the  statute  for  the  com- 
mencement of  actions  within  five  years  after  its  passage. 
It  did  not  then  occur  to  the  court,  and  was  not  suggested 
by  counsel,  that  in  consequence  of  the  legislation  of  Con- 
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gress  by  the  acts  of  July  1,  1864,  and  of  March  8,  1866, 
no  patent  would  ever  issue  to  the  city  under  the  decree  of 
confirmation,  and  that  the  act  of  June  14, 1860,  had  been 
repealed.  But  such  is  undoubtedly  the  case.  The  act  of 
June  14,  1860,  was  repealed  on  the  first  of  July,  1864; 
and  it  is  not  the  practice  of  the  Land  Department  of  the 
United  States,  and  there  is  no  occasion  for  such  practice, 
to  issue  patents  for  land  granted  by  direct  act  of  Con- 
gress.* A  patent  necessarily  rests  for  its  validity  upon 
the  legislation  of  Congress,  and  if  the  provisions  of  such 
legislation  are  complied  with — and  it  is  itself  presump- 
tive evidence  of  the  fact — it  passes  all  the  title  of  the 
United  States  to  the  premises  designated.  A  grant  by 
direct  act  of  Congress  differs  only  from  a  patent  in  that 
it  passes  the  title  without  any  intermediate  steps  from  the 
sovereign  proprietor,  whereas  the  patent  is  only  issued 
through  the  action  of  subordinate  officers.  If  any  differ- 
ence could  exist  in  the  grade  of  the  two  conveyances,  the 
preference  would  fall  to  the  legislative  grant  as  proceed- 
ing more  immediately  than  the  patent  from  the  original 
source  of  title.  But,  in  truth,  there  is  no  such  difference ; 
both  pass  the  title  of  the  grantor  to  the  extent  designated. 
Now,  by  the  fifth  section  of  the  act  of  Congress  of  July 
1,  1864,  "  to  expedite  the  settlement  of  titles  to  lands  in 
the  State  of  California,"  (13  Stat.  332,)  all  the  right  and 
title  of  the  United  States  to  the  lands  within  the  limits  of 
the  city,  as  defined  by  its  charter  of  1851,  were  granted 
to  the  city  for  the  uses  and  purposes  specified  in  the  Van 
Ness  ordinance,  subject  to  certain  exceptions.  These  ex- 
ceptions consisted  of  all  sites  or  other  parcels  of  land 
which  had  been,  or  were  then,  occupied  by  the  United 

*  Some  years  after  this  opinion  was  written  there  was  much  discussion 
as  to  the  true  boundary  line  of  the  pueblo  fronting  on  the  bay,  and  it 
was  not  fully  determined  until  it  had  been  surveyed  under  the  direction 
of  the  Land  Department.  A  patent,  pursuant  to  that  survey,  was  issued 
to  the  city  of  San  Francisco  on  June  20,  1884. 
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States  for  military,  naval,  or  other  public  uses,  or  such 
other  sites  or  parcels  as  might  thereafter  be  designated 
by  the  President  within  one  year  after  the  rendition  to 
the  General  Land  Office  by  the  surveyor-general  of  an 
approved  plat  of  the  exterior  limits  of  the  city,  as  recog- 
nized by  the  section,  that  is,  as  defined  by  the  charter  of 
1851,  in  connection  with  the  lines  of  the  public  surveys. 
It  is  contended  by  counsel  that  the  exception  from  the 
grant  of  such  parcels  as  might  be  subsequently  desig- 
nated by  the  President  defeated  the  entire  grant.  Their 
position  is  that  the  act  is  void  for  repugnancy,  because, 
to  use  their  own  language,  it  begins  by  granting  all  and 
ends  by  reserving  all  to  the  grantor.  But  this  position  is 
clearly  untenable.  The  grant  is  general,  of  all  the  lands 
within  the  limits  of  the  charter  of  1851,  and  the  excep- 
tion is  of  such  sites  or  parcels  of  these  lands  as  are  or 
have  been  occupied  by  the  United  States,  or  may  be  desig- 
nated by  the  President  for  particular  uses.  The  power 
of  future  designation  does  not  in  terms  extends  so  as  to 
cover  the  whole  grant,  but  only  to  parcels  of  the  same. 
If  the  language  of  the  exception  would  authorize,  as 
supposed  by  counsel,  the  designation  of  one  parcel  after 
another  until  all  the  land  granted  was  taken,  it  would 
not  follow  that  the  grant  itself  would  fail,  but  only  that 
the  exception  would  be  void  for  repugnancy.  If  the 
grant  were  between  private  parties,  it  is  possible  that 
the  exception  would  be  regarded  as  void,  either  for  uncer- 
tainty or  repugnancy.  The  grant  in  such  case  would  be 
taken  most  strongly  against  the  grantor.  But  the  grant 
here  being  a  legislative  grant,  it  is  the  duty  of  the  court 
to  give  effect,  so  far  as  possible,  to  the  intent  of  the  legis- 
lature, if  that  can  be  ascertained,  without  reference  to  the 
technical  rules  which  would  control  the  construction  of 
a  private  grant.  I  am,  therefore,  of  opinion  that  the 
right  of  the  government  to  designate  through  the  Presi- 
dent, within  a  limited  time,  parcels  of  land  for  public 
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uses,  could  be  maintained.  It  is  not  to  be  presumed  that 
the  President  would  exercise  the  right  so  as  to  defeat  the 
general  purpose  of  the  grant,  which  was  to  quiet  the  title 
of  possessors  of  lots  in  the  city  under  the  Van  Ness  ordi- 
nance. In  this  view  the  title  of  the  United  States  to  all 
the  lands  within  the  charter  limits  of  1851  should  be  re- 
garded as  having  passed  by  the  act  to  the  city  with  a 
right  in  the  United  States  to  resume  the  title  to  parcels 
of  these  lands,  upon  the  designation  of  the  President 
within  a  specified  period.  But,  if  I  am  mistaken  in  this 
view,  the  exception  should  be  regarded  as  void,  and  the 
titles  as  having  passed  at  once  without  any  right  in  the 
United  States  subsequently  to  resume  the  title  to  any  par- 
cels. It  is  of  no  practical  consequence  in  this  case  which 
construction  is  adopted,  for  no  parcel  within  the  limits  of 
the  city,  lying  on  the  peninsula  west  of  the  bay,  was 
ever  designated  by  the  President,  and  the  power  of  desig- 
nation on  the  peninsula  was  released  by  the  act  of  March 
8,  1866,  in  pursuance  of  which  the  claim  of  the  city  was 
finally  confirmed.  The  only  designation  ever  made  was 
that  of  the  island  of  Yerba  Buena,  which  is  situated  in 
the  bay. 

Now,  though  the  title  of  the  city,  as  stated  in  the  pre- 
vious opinion,  is  Mexican  in  its  origin,  and  was  recog- 
nized and  established  by  the  decree  of  the  Circuit  Court 
of  the  United  States,  as  modified  by  the  act  of  Congress 
of  March  8,  1866,  yet  all  adverse  interest  of  the  govern- 
ment to  the  lands  within  the  corporate  limits  of  1851  be- 
ing released  by  the  act  of  July  1,  1864,  the  titles  con- 
ferred by  the  Van  Ness  ordinance  became  perfect  legal 
titles.  The  act  operated  upon  such  titles  as  effectually  as 
a  patent  would  have  done.  The  contingent  right  re- 
served to  the  United  States  did  not  affect  the  perfect 
character  of  those  titles  any  more  than  a  like  right  of  the 
United  States  to  take  property  for  public  uses  upon  com- 
pensation affects  the  title  of  such  property.  There  is 
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good  reason,  therefore,  for  the  position  of  counsel  of  the 
defendants  that  the  statute  of  limitations  of  1863  began 
to  run  against  the  right  of  action  of  the  plaintiff  on  the 
first  of  July,  1864,  if  it  be  held  that  the  statute  did  not 
run  from  its  passage. 

The  statute  allows,  as  already  stated,  five  years  after  its 
passage  for  the  commencement  of  an  action,  provided  the 
title  had  not  been  previously  perfected  by  final  confirma- 
tion ;  if  thus  perfected,  then  five  years  from  such  confir- 
mation. It  does  not  contemplate  the  case  of  a  final  con- 
firmation subsequently  made,  or  rather  it  gives  no  force 
to  such  subsequent  confirmation,  and  herein  lies  the  defect 
of  the  statute.  It  is  not  competent  for  State  legislation  to 
impair  the  rights  of  the  claimant  flowing  from  subse- 
quent confirmation. 

Upon  the  acquisition  of  California  the  obligation  'de- 
volved upon  the  United  States  to  protect  the  inhabitants 
of  the  territory  in  their  property.  This  obligation  was 
recognized  by  express  stipulations  of  the  treaty.  The  ob- 
ligation, being  political  in  its  character,  could  be  dis- 
charged, as  I  have  often  had  occasion  to  observe  in  this 
court  and  when  a  member  of  the  Supreme  Court  of  the 
State,  in  such  manner  and  on  such  terms  as  the  govern- 
ment might  deem  appropriate.  By  the  act  of  March  3, 
1851,  the  government  determined  the  conditions  upon 
which  it  would  discharge  this  obligation  to  holders  of 
titles  from  Mexican  or  Spanish  authorities.  It  there  es- 
tablished a  tribunal  for  the  consideration  of  all  claims  to 
land  by  virtue  of  such  titles,  and  required  their  pre- 
sentation before  it  for  investigation  within  a  prescribed 
period,  with  such  evidence,  documentary  or  otherwise,  as 
the  holders  might  possess ;  appointed  law  officers  to  appear 
and  contest  their  validity;  allowed  appeals  from  the  de- 
cisions of  the  tribunal  to  the  courts  of  the  United  States, 
and  provided  officers  to  survey  and  measure  off  the  lands 
when  the  claims  to  them  were  finally  adjudged  to  be 
valid. 
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On  the  one  hand  the  claimant  was  compelled  by  this 
act,  on  pain  of  forfeiting  his  land,  to  present  his  claim  to 
it  before  the  tribunal  thus  created,  and  was  subjected  to 
numerous  and  expensive  proceedings  to  establish  its  jus- 
tice and  validity.  On  the  other  hand,  the  government 
promised  the  claimant  that  if  on  the  prescribed  investi- 
gation and  consideration  by  that  tribunal,  and  the  courts 
of  the  United  States  on  appeal,  his  claim  was  found  to  be 
valid,  it  would  take  such  action  as  would  render  his  title 
perfect,  and  give  to  him  such  evidence  of  ownership  as 
would  assure  to  him  its  possession  and  enjoyment.  This 
legislation  was  not  subject  to  any  constitutional  objection, 
so  far  as  it  applied  to  titles  of  an  imperfect  character; 
that  is,  to  titles  which  required  further  action  of  the  po- 
litical department  of  the  government  to  render  them  per- 
fect. The  precise  point  was  adjudged  by  the  Supreme 
Court  of  the  United  States  in  the  case  of  Beard  v.  Federey, 
(3  Wall.  478-490,)  where  language  respecting  claims  to 
land  in  California,  derived  from  Spanish  or  Mexican 
authorities,  the  obligation  with  reference  to  such  claims 
devolved  upon  the  United  States  upon  the  cession  of  the 
country,  and  the  character  and  effect  of  the  act  of  Con- 
gress of  March  3,  1851,  is  used,  similar  to  that  which  is 
expressed  and  repeated,  so  often  as  to  become  almost  trite 
in  numerous  decisions  of  the  Supreme  Court  of  this  State. 

The  act  of  March  3,  1851,  being  constitutional,  it  is  not 
within  the  legislative  competency  of  the  State  to  interfere 
with  and  defeat  its  operation.  This  follows  necessarily 
from  the  sovereign  and  supreme  authority  of  the  United 
States  over  all  matters  connected  with  the  treaty  and  the 
enforcement  of  obligations  incurred  thereby. 

The  statute  of  limitations  of  1863,  so  far  as  it  fixes  a 
period  after  its  passage  within  which  actions  must  be 
brought  for  the  recovery  of  real  property  claimed  under 
titles  of  Mexican  or  Spanish  origin,  may  not  perhaps  be 
open  to  any  just  objection  where  the  titles  are  imperfect 
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in  their  character  and  are  unconfirmed.  But  to  give  effect 
to  the  statute  so  as  to  cut  off  or  limit  to  the  period  desig- 
nated after  its  passage  the  right  of  action  upon  those 
titles,  when  subsequently  confirmed  and  perfected,  would 
be  to  defeat  in  many  instances  the  legislation  of  Con- 
gress and  render  it  subordinate  to  the  action  of  the  State. 
Many  of  the  grants,  as  is  well  known,  from  Mexican 
and  Spanish  authorities  were  for  specific  quantities  of 
land  lying  within  exterior  boundaries  embracing  a  greater 
quantity.  They  usually  contained  a  clause  providing  for 
official  segregation  of  the  quantity  designated,  with  a  res- 
ervation of  the  surplus  for  the  benefit  of  the  nation. 
They  were,  notwithstanding  this,  accompanied  with  con- 
ditions of  cultivation  and  occupancy,  either  expressed  in 
the  grants  or  annexed  by  force  of  law,  and  a  compliance 
with  them  was  essential  to  avoid  a  possible  denounce- 
ment and  forfeiture  of  the  land.  The  grantees  were, 
therefore,  obliged  to  take  possession,  and  their  right  of 
possession  necessarily  extended  to  the  entire  tract.  They 
could  not  set  apart  for  themselves  any  particular  portion 
of  the  general  tract  equal,  in  their  judgment,  or  accord- 
ing to  their  measurement,  to  the  quantity  specified.  The 
authority  to  make  a  segregation  remained,  before  the  ces- 
sion of  the  country,  with  the  former  government,  and 
since  the  cession  has  remained  with  the  new  government. 
The  grantees  were,  therefore,  interested  to  protect  from 
injury  and  waste  the  entire  tract,  and  to  improve  it,  and, 
until  official  segregation,  third  persons  could  not  inter- 
fere with  this  right  to  the  possession  of  the  whole.  Until 
then,  as  was  said  in  Cornwall  v.  Culver,  (16  Cal.  429,)  no 
individual  could  complain,  much  less  could  he  be  per- 
mitted to  determine  in  advance,  that  any  particular  lo- 
cality would  fall  within  the  supposed  surplus,  and,  there- 
fore, justify  its  forcible  seizure  and  detention  by  himself. 
"  If  one  person,"  to  use  the  language  of  the  court  in  that 
case,  "  could  in  this  way  appropriate  a  particular  parcel 
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to  himself,  all  persons  could  do  so ;  and  thus  the  grantee, 
who  is  the  donee  of  the  government,  would  be  stripped 
of  its  bounty  for  the  benefit  of  those  who  were  not  in  its 
contemplation,  and  were  never  intended  to  be,  the  re- 
cipient of  its  favors." 

Such  being  the  rights  of  grantees  until  official  segrega- 
tion, the  courts  of  this  State  have  with  strict  justice  given 
effect  to  them  by  sustaining  actions  of  ejectment,  until 
such  segregation  for  the  entire  tract  within  the  exterior 
boundaries.  Much  hardship  has,  in  numerous  cases, 
been  the  result  of  actions  of  this  character.  Many 
grantees  throughout  the  country,  probably  the  majority 
of  them,  have,  therefore,  from  this  consideration,  or  to 
avoid  the  expenses  of  litigation,  refrained  from  enforcing 
their  rights  in  this  respect.  Now,  if  the  statute  of  1863 
could  be  upheld  when  applied  to  actions  upon  titles  con- 
firmed subsequently  to  its  passage,  this  absurd  result 
would  follow,  if  the  confirmation  were  had  more  than 
five  years  afterwards,  namely,  that  grantees  would  be 
barred  from  recovering  the  limited  quantity  to  which 
they  were  ultimately  found  entitled  after  confirmation 
and  survey,  because  they  had  not  previously  sued  for  and 
recovered  a  greater  quantity.  The  grantees  in  that  case 
would  be  required  to  sue,  before  confirmation,  for  more 
than  they  would  be  ultimately  entitled  to  have  set  apart 
to  them,  and  more  than  the  former  government  intended 
to  grant  to  them,  or  be  barred  of  all  right  of  action 
for  the  quantity  actually  intended  and  finally  assigned  to 
them. 

It  is  evident  that  the  State  courts  are  incompetent  to 
determine  finally  upon  the  rights  of  parties  claiming  by 
imperfect  titles  of  Mexican  or  Spanish  origin  before  their 
confirmation.  A  suit  founded  upon  such  title  might  be 
defeated  by  a  ruling  of  a  State  court,  that  the  grant  was 
invalid  because  issued  without  authority,  or  was  forged, 
or  abandoned,  or  because  its  conditions  were  not  complied 
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with,  and  yet  if  the  grant  should  be  adjudged  valid  in 
the  proceedings  before  the  board  of  commissioners  created 
under  the  act  of  March  3,  1851,  and  the  tribunals  of  the 
United  States  on  appeal  from  its  decision,  and  a  patent 
be  issued,  the  judgment  of  the  State  court  would  not  be  a 
bar  to  a  new  action  upon  the  patent.  And  the  reason  is 
obvious ;  until  the  government  has  discharged  its  obliga- 
tions under  the  treaty  with  respect  to  such  titles,  the  State 
court  can  only  look  into  the  evidence  respecting  them  for 
the  purpose  of  determining  the  right  of  their  holder  to 
present  possession.  It  can  pass  no  judgment  which  will 
impair  the  ultimate  determination  of  the  appropriate  Fed- 
eral tribunals  respecting  their  validity. 

If  an  adverse  judgment  by  a  State  court  upon  the  un- 
confirmed title  would  not  bar  an  action  upon  the  con- 
firmed title,  it  must  necessarily  follow  that  the  absence 
of  any  action  upon  the  title  before  confirmation  cannot 
be  effectual  as  a  bar  to  an  action  after  confirmation. 

It  would  seem  from  the  argument  of  counsel  that  the 
difficulty  experienced  by  them  upon  the  subject  under 
consideration  has  arisen  from  the  idea  that  its  determina- 
tion depends  upon  the  character  of  the  title  derived  from 
Mexican  or  Spanish  authorities  as  equitable  or  legal.  But 
its  determination  does  not  depend  upon  this  distinction. 
Equitable  titles,  so  called,  are  strictly  mere  claims  upon 
the  government  for  titles,  and  are  founded  upon  some  serv- 
ice rendered  or  other  consideration  given  to  the  govern- 
ment, or  promise  by  it.  They  constitute  no  estate  in  the 
land,  and,  unless  accompanied  with  the  right  of  possession, 
do  not  authorize  any  action  for  the  recovery  of  the  land. 
Grants  in  California  from  Mexican  or  Spanish  authorities 
conferred  something  more  than  mere  equitable  titles,  as 
thus  understood ;  they  passed  to  the  grantees  a  present  and 
immediate  interest  in  the  premises  designated;  they  con- 
ferred a  legal  title,  though  generally,  for  want  either  of 
departmental  approval  or  official  segregation,  one  which 
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was  imperfect  in  its  character.  The  question  in  all  cases 
of  this  kind  is  not  whether  the  title  is  equitable  or  legal, 
but  whether  it  is  perfect  or  imperfect.  If  imperfect,  it  is 
under  the  control  of  the  government  of  the  United  States, 
and  any  regulations  which  that  government  may  prescribe 
for  the  purpose  of  protecting  and  perfecting  it.  The  action 
of  that  government,  and  the  right  of  possession  and  en- 
joyment which  perfected  title  gives,  cannot  be  defeated  or 
in  any  respect  impaired  by  State  legislation.  As  against 
the  perfected  title,  the  State  statute  of  limitations  can 
only  begin  to  run  from  the  date  of  the  consummation  of 
the  title. 

In  the  present  case  the  act  of  July  1,  1864,  as  already 
stated,  operated  upon  the  premises  designated  in  perfect- 
ing the  title  as  effectually  as  a  patent  of  the  United  States. 
It  is  no  objection  to  the  efficacy  of  the  act  that  it  was 
passed  in  advance  of  the  period  when  a  patent  would 
ordinarily  have  been  issued,  and  thus  rendered  a  patent 
unnecessary. 

It  follows  from  the  views  expressed  that  the  sixth  sec- 
tion of  the  State  statute  of  1863  is  invalid  so  far  as  it  ap- 
plies to  actions  for  the  recovery  of  real  property  founded 
upon  titles  derived  from  Mexican  or  Spanish  authorities, 
perfected  after  its  passage,  either  by  act  of  Congress  or  by 
judicial  decree,  survey,  and  patent,  and  that,  as  to  titles 
thus  perfected,  the  ordinary  period  of  limitation  must  be 
allowed  from  the  date  of  their  consummation  which  exists 
with  reference  to  actions  on  complete  title  from  other 
sources. 

It  follows,  also,  that  the  statute  in  the  present  case  began 
to  run  against  the  right  of  action  of  the  plaintiff  on  the 
first  of  July,  1864,  and  not  on  the  eighteenth  of  May,  1863. 
The  former  opinion  must,  therefore,  be  modified  in  ac- 
cordance with  these  views. 


Whenever  property  is  acquired  by  fraud,  or  under  such  circumstances  as 
to  render  it  inequitable  for  the  holder  of  the  legal  title  to  retain  it,  a 
court  of  equity  will  convert  him  into  a  trustee  of  the  true  owner. 
Effect  of  confirmation  of  a  Mexican  land  grant  by  the  tribunals  of 
the  United  States,  considered.  What  a  patent  upon  a  confirmed 
Mexican  grant  establishes. 
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This  was  a  suit  in  equity  to  charge  the  defendants  as 
trustees  of  certain  real  property  in  California,  and  to  com- 
pel a  transfer  of  the  title.  It  came  before  the  court  on 
demurrer  to  the  bill,  and  was  heard  at  the  June  term  of 
1865.  The  case,  as  presented  by  the  bill,  is  sufficiently 
stated  in  the  opinion  of  the  court. 

Mr.  Justice  FIELD  :  This  is  a  suit  on  the  equity  side  of 
the  court  to  charge  the  defendants  as  trustees  of  certain 
real  property,  situated  in  the  county  of  Yolo,  and  to  en- 
force a  transfer  of  the  title  to  the  complainants,  Alexan- 
der Hardy  and  Ellen  Hard}T,  the  wife  of  Thomas  Botham. 

*  Reported  in  4  Sawyer's  Circuit  Court  Rep.  536. 


Alexander  and  Ellen  claim  to  be  the  only  surviving 
children  and  heirs  at  law  of  one  John  Hardy,  deceased, 
and  the  case  presented  by  their  bill  is  briefly  this : 

Hardy,  their  father,  was  a  native  of  Upper  Canada,  and 
in  1824  intermarried  in  that  province  with  one  Nancy 
Wright,  a  citizen  of  the  United  States.  Three  children 
were  the  issue  of  this  marriage — Alexander,  Ellen,  and 
Nancy.  Alexander  was  born  in  1825,  in  New  York,  and 
is  a  citizen  of  that  State,  and  is  at  present  a  soldier  in  the 
army  of  the  United  States.  Ellen  was  born  in  Canada, 
in  1827,  and  intermarried  in  1847  with  the  complainant, 
Thomas  Botham.  Both  she  and  her  husband  are  subjects 
of  the  Queen  of  Great  Britain.  Nancy  was  born  in 
New  York,  in  1829,  and  died  at  the  age  of  six  years. 
The  wife  of  Hardy  died  in  1832,  and  soon  afterward 
Hardy  himself  left  Canada,  and,  after  working  one  or 
two  years  at  different  places  on  the  Mississippi  River, 
proceeded  to  Texas,  and  thence  to  Mexico,  and  engaged 
in  the  military  service  of  the  latter  country. 

In  1843  he  came  to  California,  having  in  the  meantime 
become  a  Mexican  citizen  by  naturalization,  and  assumed 
the  name  of  Thomas  Hardy — by  which  name,  or  that  of 
Thomas  M.  Hardy,  he  was  always  known  in  this  country. 
In  October  of  the  same  year  he  obtained  from  Michel- 
torena,  then  governor  of  the  department  of  California,  a 
grant  of  land  of  the  extent  of  six  square  leagues,  situated 
in  the  present  county  of  Yolo.  The  grant  was  issued  to 
him  in  his  assumed  name  of  Thomas  Hardy.  In  Octo- 
ber, 1848,  he  died  at  Benicia,  in  this  State,  intestate,  pos- 
sessed of  the  real  property  thus  granted  to  him,  and  also 
of  personal  property  of  the  value  of  several  thousand 
dollars. 

In  March,  1850,  the  prefect  of  the  district  of  Sonoma 
assumed  jurisdiction  over  the  estate  of  the  deceased,  and 
appointed  one  Stephen  Cooper,  of  Benicia,  administrator, 
and  issued  letters  of  administration  to  him.  Under  color 


of  these  letters,  Cooper  took  possession  of  the  property  of 
the  deceased,  and  proceeded  to  act  as  administrator.  In 
1851,  the  prefect,  his  office  having  been  abolished  by  law, 
and  probate  courts  having  been  established  in  the  differ- 
ent counties  of  the  State,  transferred  the  papers  and  docu- 
ments relating  to  the  estate  of  Hardy  to  the  probate  court 
of  the  county  of  Solano.  Soon  afterwards,  upon  the  peti- 
tion of  the  administrator,  the  probate  court  made  an  order 
for  the  sale  of  the  real  property ;  and  under  it  the  property 
was  sold  for  the  sum  of  $6,500.  The  sale  was  confirmed 
by  the  probate  court,  and  in  July,  1851,  a  conveyance  was 
executed  by  the  administrator  to  the  purchasers. 

In  1852,  the  claim  of  the  purchasers  and  parties  deriv- 
ing title  from  them,  to  the  land  in  question,  was  presented 
to  the  board  of  commissioners,  created  under  the  act  of 
Congress  of  March  3,  1851,  for  confirmation.  In  July, 
1855,  the  claim  was  confirmed  by  the  board,  and  after- 
ward, in  March,  1857,  on  appeal,  by  the  decree  of  the  Dis- 
trict Court  of  the  United  States.  This  decree  was  made 
final  by  stipulation  of  the  parties;  and  in  July,  1858,  a 
patent  of  the  United  States  was  issued  to  the  claimants. 
The  defendants  derive  whatever  title  they  possess  to  the 
premises  under  the  patent  and  the  conveyance  of  the  ad- 
ministrator. 

The  complainants  insist  that  the  prefect  of  the  district 
of  Sonoma  had  no  jurisdiction  over  the  estate  of  Hardy, 
or  authority  to  appoint  an  administrator  thereof,  and  that 
the  proceedings  and  appointment,  and  all  acts  under 
color  of  the  appointment,  are  null  and  void;  and  that  the 
probate  court  of  Solano  County  acquired  no  jurisdiction 
by  the  transfer  to  it  of  the  papers  of  the  perfect. 

The  complainants  also  insist  that  even  if  the  probate 
court  acquired  any  jurisdition  over  the  estate,  it  never 
acquired  jurisdiction  to  order  a  sale  of  the  real  property 
of  the  decedent  by  reason  of  various  defects  and  omissions 
in  the  petition  and  proceedings  for  the  sale,  which  the  bill 


sets  forth ;  and  also  that  the  sale  was  vitiated  by  fraudu- 
lent practices  on  the  part  of  the  administrator  and  pur- 
chasers, which  the  bill  details  at  length,  and  of  which  it 
alleges  the  defendants  had  notice  before  they  acquired 
their  respective  interests. 

The  complainants  never  received  any  intelligence  from 
Hardy  after  he  left  the  Mississippi  River,  except  by  a 
letter  written  from  Monterey,  in  the  spring  of  1847  or 
1848,  and  until  within  the  past  three  years  had  no  in- 
formation as  to  his  residence  or  movements,  or  of  the 
acquisition  of  the  property,  or  of  the  various  proceedings 
relating  to  the  same,  which  are  stated  in  their  bill.  They 
ask,  therefore,  that  the  defendants  may  be  charged  as 
trustees  of  the  title  of  the  real  property  to  the  extent  of 
the  several  interests  held  by  them  for  the  benefit  of  the 
complainants,  Alexander  and  Ellen,  and  be  decreed  to 
transfer  the  same  to  said  complainants,  and  deliver  up 
the  patent  and  all  other  muniments  of  title  connected 
with  the  property. 

To  the  bill  of  complaint  the  defendants  demur  on  sev- 
eral grounds,  the  principal  of  which  are:  First,  that  the 
bill  does  not  contain  any  matter  of  equity  upon  which 
the  court  can  base  a  decree  or  grant  the  complainants 
any  relief;  second,  that  the  claim  of  the  complainants  is 
a  stale  claim,  and  barred  by  the  statute  of  limitations; 
and,  third,  that  there  is  a  defect  of  parties  defendants. 

The  ground  upon  which  the  bill  proceeds  is,  that  the 
defendants  have  obtained  the  legal  title  to  property,  of 
which  the  father  of  the  complainants  died  possessed,  and 
which  the  complainants  inherited,  that  the  defendants 
took  the  legal  title,  wTith  notice  of  the  invalidity  of  the 
means  by  which  it  was  obtained ;  and  should,  therefore, 
upon  obvious  principles  of  justice,  be  required  to  give  it 
up  to  the  true  owners.  The  bill  is  filed  for  the  purpose 
of  having  a  trust  declared  and  enforced,  the  complainants 
relying  upon  the  established  doctrine  that  wherever  prop- 


erty  is  acquired  by  fraud,  or  under  such  circumstances  as 
to  render  it  inequitable  for  the  holder  of  the  legal  title  to 
retain  it,  a  court  of  equity  will  convert  him  into  a  trustee 
of  the  party  actually  entitled  to  its  beneficial  enjoyment. 
And  the  bill  presents  a  clear  case  for  the  application  of 
this  doctrine.  The  prefect  of  Sonoma  had  no  jurisdiction 
over  the  estate  of  the  deceased,  nor  any  authority  to  ap- 
point an  administrator.  Prefects  were  executive  officers 
of  the  government.  It  was  their  duty  to  maintain  public 
order  and  tranquility,  to  publish  and  enforce  the  laws, 
and  to  exercise  a  general  supervision  over  the  subordi- 
nate officers,  and  the  public  interests  of  their  districts. 
They  were  empowered  to  impose  small  fines  in  the  enforce- 
ment of  their  authority,  and  to  hear  complaints  against 
inferior  officers  of  the  district;  but  beyond  this  extent 
they  were  not  clothed  with  any  judicial  functions. 

Nor  did  the  probate  court  of  Solano  County  acquire 
any  jurisdiction  over  the  estate  of  the  deceased  after  the 
transfer  of  the  papers  from  the  prefect.  The  statute  of 
California,  for  the  settlement  of  the  estates  of  deceased 
persons,  has  no  application  to  the  estates  of  parties  who 
died  previous  to  the  organization  of  the  State  government. 
This  was  expressly  held  by  the  Supreme  Court  of  Cali- 
fornia,  in  Grimes's  Estate  v.  Norris,  with  reference  to  the 
probate  of  a  will  executed  in  1848,  (6  Cal.  621 ;)  and  the 
ruling  in  this  respect  was  affirmed  by  the  same  court  in 
in  the  subsequent  case  of  Tevis  v.  Pitcher,  (10  Cal.  465.) 
The  act  which  provides  for  the  probate  of  wills  also 
regulates  the  manner  in  which  the  estates  of  parties  dying 
intestate  shall  be  closed,  and  is  equally  limited  in  its  ap- 
plication to  cases  arising  subsequent  to  the  adoption  of 
the  Constitution.  It  was  obviously  the  intention  of  the 
legislature  to  leave  all  estates  of  decedents,  who  died  pre- 
viously, to  be  settled  under  the  law  as  it  then  existed ; 
and  such  is  the  ruling  in  a  recent  case  of  the  Supreme 
Court  of  the  State.  (Downer  v.  Smith,  24  Cal.  114.)  It 
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was,  therefore,  under  color  of  legal  proceedings,  every  step 
of  which  was  a  nullity,  that  the  conveyance  of  the  alleged 
administrator  was  executed.  That  conveyance  enabled 
the  purchasers  and  parties  holding  under  them  to  present 
the  grant  made  to  Hardy  by  the  Mexican  government  to 
the  board  of  land  commissioners,  and  to  obtain  a  con- 
firmation of  the  claim  asserted  by  them  to  the  land  it 
embraces,  and  ultimately  the  patent  of  the  United  States. 
Thus,  by  means  of  an  instrument  purporting  to  transfer 
the  interest  of  which  Hardy  died  possessed,  but  in  fact 
transferring  nothing,  they  obtained  a  standing  before  the 
Federal  tribunals,  and  have  secured  to  themselves  the 
legal  title  from  the  government  of  the  United  States.  It 
is  the  possession  of  this  legal  title,  as  shown  by  the  con- 
firmation and  patent,  which  precludes  the  complainants, 
who  are  the  sole  surviving  heirs  of  the  deceased,  from  in- 
stituting or  maintaining  ejectment  for  the  premises,  and 
forces  them  to  seek  relief  from  a  court  of  equity.  And  it 
is  upon  the  confirmation  and  patent  that  the  defendants 
rely  to  resist  the  claim  of  the  complainants.  Their  posi- 
tion is,  that  the  confirmation  enured  to  the  benefit  of  the 
confirmees,  and  that  the  patent  is  conclusive  evidence  of 
the  validity  of  their  title — that  it  is  the  record  of  the  gov- 
ernment upon  it,  which  cannot  be  questioned,  except  in 
direct  proceedings  instituted  in  the  name  of  the  govern- 
ment or  by  its  authority. 

It  is  undoubtedly  true  that  the  confirmation  enured  to 
the  benefit  of  the  confirmees,  so  far  as  the  legal  title  to 
the  premises  was  concerned.  It  established  the  legal  title 
in  them,  but  it  determined  nothing  as  to  the  equitable  re- 
lations between  them  and  third  parties.  The  object  of 
the  government  in  the  passage  of  the  act  of  March  3, 
1851,  was  to  separate  the  public  lands  from  those  which 
were  private  property,  and  to  discharge  its  treaty  obliga- 
tions by  protecting  private  claims.  The  only  question  in 
which  the  government  was  concerned,  and  which  de- 


manded  its  consideration  was,  what  interests  in  land  had 
the  former  sovereignty  parted  with ;  not  what  had  tran- 
spired between  private  parties  subsequent  to  the  action  of 
that  sovereignty.  And  in  conformity  with  this  view  is 
the  language  of  the  Supreme  Court  of  the  United  States 
in  Castro  v.  Hendricks,  (23  How.  442.)  After  stating  that 
to  accomplish  the  purposes  of  the  act  of  March  3,  1851, 
every  person  claiming  lands  in  California  by  virtue  of 
any  right  or  title  derived  from  the  Spanish  or  Mexican 
governments  was  required  to  present  the  same  to  a  board 
of  commissioners,  the  court  said :  "  The  mesne  convey- 
ances were  also  required,  but  not  for  any  aim  of  submit- 
ting their  operation  and  validity  to  the  board,  but  simply 
to  enable  the  board  to  determine  if  there  was  a  bona  fide 
claimant  before  it  under  a  Mexican  grant;  and  so  this 
court  have  repeatedly  declared  that  the  government 
had  no  interest  in  the  contests  between  persons  claiming 
ex  post  facto  the  grant."  And  the  Supreme  Court  of  Cali- 
fornia, whilst  declaring  that  the  confirmation  enured  to 
the  benefit  of  the  confirmee,  has  in  frequent  instances 
qualified  the  declaration  by  stating  that  equities  between 
the  confirmee  and  third  parties  remained  unaffected. 
Thus  in  Estrada  v.  Murphy,  (19  Cal.  272,)  the  court  said : 
"If  the  confirmee,  in  presenting  his  claim,  acted  as  agent, 
or  trustee,  or  guardian,  or  in  any  other  fiduciary  capacity, 
a  court  of  equity,  upon  a  proper  proceeding,  will  compel 
a  transfer  of  the  legal  title  to  the  principal,  cestui  que  trust, 
ward,  or  other  party  equitably  entitled  to  the  same,  or 
subject  it  to  the  proper  trusts  in  the  confirmee's  hands. 
It  matters  not  whether  the  presentation  was  made  by  the 
confirmee  in  his  own  name  in  good  faith,  or  with  intent 
to  defraud  the  actual  owner  of  the  claim,  a  court  of  equity 
will  control  the  legal  title  in  his  hands  so  as  to  protect  the 
just  rights  of  others." 

The  patent  is  undoubtedly  a  record  of  the  government 
upon  the  title  of  the  claimant.     Before  it  is  issued  numer- 


ous  proceedings  are  required  to  be  taken  before  the  tri- 
bunals and  officers  of  the  United  States,  having  for  their 
object  the  ascertainment  of  the  validity  of  the  grant,  pre- 
ferred under  Mexican  law  and  authorities,  and  the  identi- 
fication of  the  land  to  which  it  is,  or  should  be,  restricted. 
As  the  last  act  in  the  series  of  proceedings,  and  as  a  result 
of  those  previously  taken,  it  is  issued.  It  is,  therefore, 
record  evidence  on  the  part  of  the  government  that  the 
previous  grant  was  genuine,  and  entitled  to  recognition 
and  confirmation  by  the  law  of  nations,  or  the  stipulations 
of  the  treaty  between  Mexico  and  the  United  States,  and 
is  correctly  located  so  as  to  embrace  the  premises  described. 
Until  vacated  and  set  aside, by  proceedings  instituted  in 
the  name  or  by  authority  of  the  government,  it  is  evidence 
that  the  title  had  passed  by  the  grant  from  the  former 
government,  or  that  such  equities  had  existed  under  that 
government  in  favor  of  the  alleged  grantee  as  to  require 
or  justify  the  cession  of  the  title,  and  also  that  by  convey- 
ances, regular  on  their  face,  the  legal  title  had  apparently 
passed  from  the  grantee  to  the  claimant;  but  it  is  not 
evidence  of  any  equitable  relations  of  the  holders  of  sub- 
sequent conveyances  from  the  grantee  to  each  other  or  to 
third  parties,  for  such  relations  were  not  submitted  to  the 
tribunals  of  the  United  States  for  adjudication  in  the  settle- 
ment of  private  land  claims  under  Spanish  and  Mexican 
grants. 

There  is  nothing  in  the  numerous  decisions  of  the 
Supreme  Court  of  this  State  upon  patents  of  the  United 
States  which  militates  against  this  view.  Those  decisions, 
with  one  or  two  exceptions,  were  rendered  in  actions  of 
ejectment,  and-  only  affirm  the  collusiveness  of  the  pat- 
ents in  determining  the  title  of  the  patentees  in  such 
actions,  as  against  attempts  to  resist  their  operation  by 
parties  holding  either  under  confirmed  grants,  or  by 
alleged  pre-emption  and  settlement  under  the  laws  of  the 
United  States.  It  is  true  it  is  said  in  Stark  v.  Barrett, 
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(15  Cal.  361,)  that  the  patent,  in  recognizing  the  validity 
of  the  grant,  upon  the  confirmation  of  which  it  is  issued, 
necessarily  establishes  the  validity  of  all  properly  exe- 
cuted intermediate  transfers  of  the  grantee's  interest;  but 
this  is  no  more  than  saying  that  if  the  grant  was  valid,  a 
valid  title  was  transferred  by  properly  executed  convey- 
ances of  the  grantee,  a  proposition  which  requires  no  ex- 
planation. And  the  decision  in  Clark  v.  Lockwood,  (21 
Cal.  220,)  to  which  counsel  refer,  only  goes  to  the  extent 
of  declaring  that  in  an  action  of  ejectment  by  the  vendee 
of  the  confirmee  it  is  unnecessary  to  introduce  the  inter- 
mediate conveyances  from  the  Mexican  grantee  to  the 
confirmee,  the  confirmation  being  an  adjudication  that 
the  legal  title  was  in  him  at  the  date  of  the  presentation 
of  his  petition  to  the  land  commissioners.  The  opinion 
of  the  court  expressly  limits  the  collusiveness  of  the 
adjudication  to  the  legal  title  in  that  action,  and  cites 
from  the  case  of  Estrada  v.  Murphy  to  show  that  equities 
against  such  titles  may  be  enforced  by  proper  proceed- 
ings in  a  court  of  equity.  The  action  of  ejectment  deals 
with  legal  titles;  the  patent  determines  the  position  of 
such  title;  and  when  the  patentee  is  other  than  the  Mexi- 
can grantee,  it  is  evidence  that  he  had  made  such  a  prima 
facie  showing  before  the  proper  authorities  of  having  a 
transfer  of  the  grantee's  interest,  as  to  justify  its  having 
been  issued  to  him.  In  the  opinions  filed  on  rendering 
the  decisions  in  the  State  courts  cited  by  counsel,  though 
relating  to  the  legal  title,  reference  is  made  in  several  in- 
stances to  possible  equities  of  third  parties,  for  the  pur- 
pose of  qualifying  the  general  language  used  as  to  the 
conclusive  effect  of  the  patents,  and  to  direct  parties 
asserting  such  equities  to  the  proper  tribunal  for  relief. 

In  Rice  v.  Spence,  (21  Cal.  504,)  which  was  a  suit  in 
equity  to  establish  and  enforce  a  trust,  the  court  recog- 
nized  that   equities   might   exist   which   would   control 
the  title  of  the  patentees,  by  the  observations  made  to 
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show  that  there  were  no  such  equities  in  that  case.  "The 
plaintiffs,"  said  the  court,  "  do  not  show  the  possession  of 
any  equities  which  can  control  the  legal  title.  They  pre- 
sent no  evidence  of  the  existence  of  any  such  relation  of 
trust  or  .confidence  between  them  and  the  patentee,  as 
imposed  upon  the  latter  the  duty  of  acting  for  their  bene- 
fit, and  of  holding  the  title  for  their  use.  There  was  no 
fiduciary  relation  between  them.  Nor  does  it  appear 
that  there  was  any  mistake  committed  by  the  authorities 
at  Washington  in  issuing  the  patent  to  the  defendant 
Spence.  The  instrument  was  intended  for  the  party  who 
received  it.  Nor  is  it  pretended  that  any  fraud  was  com- 
mitted by  the  patentee  in  the  deraignment  of  his  title 
from  the  original  claimant  of  the  premises.  The  genuine- 
ness and  due  execution  of  the  intermediate  conveyances 
from  Jose  Mariano  Estrada  to  him  are  not  questioned. 
Nor  can  it  be  said  that  he  acquired  his  title  with  notice  of 
any  equitable  rights  of  the  plaintiffs  which  could  affect 
him." 

The  case  of  Brush  v.  Ware,  in  the  Supreme  Court  of  the 
United  States,  (15  Pet.  93,)  is  in  many  respects  similar  to 
this.  In  that  case  it  appeared  that  one  Hockaday  was  a 
captain  on  the  Virginia  line  on  the  continental  establish- 
ment, which,  under  the  acts  and  regulations  of  Congress, 
entitled  him  to  four  thousand  acres  of  land  in  the  Virginia 
reservation,  within  the  State  of  Ohio.  A  certificate  of 
this  military  right  having  been  obtained  from  the  execu- 
tive council  of  Virginia,  the  executor  of  Hockaday  fraud- 
ulently assigned  the  same,  in  1808,  to  one  Ladd.  On  the 
certificate  and  assignment,  Ladd  obtained  four  warrants 
of  a  thousand  acres  each,  as  assignee  of  the  executor. 
One  of  these  warrants  was  assigned  to  Ladd  by  Hoffman, 
by  whom  certain  lands  were  entered.  By  various  trans- 
fers, the  interest  of  Hoffman  came  into  the  possession  of 
Brush,  to  whom  patents  of  the  United  States  were  issued 
in  1818.  In  1839  the  heirs  of  Hockaday  filed  a  bill  to 
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compel  the  patentee  to  convey  the  lands  to  them,  alleging 
that  he  was  a  purchaser  with  notice  of  their  superior 
title.  The  defendant,  among  other  things,  set  up  in  his 
answer  that  he  had  no  recollection  or  belief  that  he  had 
ever  seen  the  warrant,  entry,  or  survey,  or  copies  of  either, 
upon  which  the  patents  issued ;  that  he  was  an  innocent 
purchaser  for  a  valuable  consideration ;  that  he  had  no 
notice  of  the  complainants'  claim  before  the  emanation  of 
the  patents,  or  any  knowledge  of  any  fraud  or  what  the 
will  of  Hockaday  contained ;  that  he  had  been  in  pos- 
session under  claim  of  title  since  1808,  and  had  made  last- 
ing and  valuable  improvements,  and  that  the  complain- 
ants were  barred  by  the  statute  of  limitations.  But  the 
court  held  that  Brush  was  chargeable  with  notice  of  the 
imperfection  of  the  transfer  of  the  executor  by  the  facts 
which  appeared  upon  the  face  of  his  title  papers.  The  in- 
cipient step  in  the  acquisition  of  his  title  was  the  entry 
in  the  books  kept  in  the  office  of  the  surveyor.  This  en- 
try could  only  be  made  upon  the  production  to  the  sur- 
veyor of  the  warrant,  and  filing  it,  or  a  certified  copy,  in 
his  office.  A  survey  and  plat  of  the  land  were  then  made 
and  returned  to  the  office  of  the  principal  surveyor,  by 
whom  they  were  transmitted  to  the  General  Land  Office, 
accompanied  by  the  original  warrant,  or  a  copy  of  it. 
The  patents  were  then  issued.  The  original  warrant, 
which  was  the  foundation  of  the  title,  stated  on  its  face 
that  it  was  issued  to  Ladd  as  assignee  of  the  executor  of 
Hockaday,  and  the  patents  were  in  terms  issued  to  the 
patentee  as  the  last  of  several  assignees  from  the  executor. 
The  attention  of  the  patentee  was  thus  directed  to  the  will 
of  Hockaday,  in  which  the  authority  must  have  been 
found,  if  it  existed  at  all,  for  the  assignment  by  the  exec- 
utor. That  will  contained  no  such  authority,  and  so  the 
patentee  would  have  ascertained  had  he  made  the  proper 
inquiries.  And  the  court  held  that  he  was  bound  to  look 
to  every  document  which  was  essential  to  the  validity  of 
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the  title.  As  he  neglected  to  do  this,  he  was  not  entitled 
to  any  greater  protection  than  if  he  had  made  the  inquiry 
and  ascertained  the  real  facts  of  the  case.  "  The  ques- 
tion," said  the  court,  "is  not  whether  the  defendant  in  fact 
saw  any  .of  the  muniments  of  title,  but  whether  he  was 
not  bound  to  see  them.  It  will  not  do  for  a  purchaser  to 
close  his  eyes  to  facts — facts  which  were  open  to  his  in- 
vestigation by  the  exercise  of  that  diligence  which  the 
law  imposes.  Such  purchasers  are  not  protected."  The 
court  therefore  affirmed  the  decree  directing  a  conveyance 
to  the  heirs. 

The  case  of  Reeder  v.  Barr,  (4  Ohio,  458,)  decided  by  the 
Supreme  Court  of  Ohio,  cited  in  the  opinion  in  Brush  v. 
Ware,  is  equally  in  point.  There  the  patent  was  issued 
to  one  "Newell,  as  assignee  of  the  administrator  of  Hen- 
son  Reeder,  deceased,"  and  the  court  held  that  this  dis- 
closure of  the  rights  of  the  patentee,  and  of  the  manner 
in  which  they  were  acquired,  was  sufficient  to  charge  a 
subsequent  purchaser  with  notice  of  the  equitable  rights 
of  the  heirs-at-law  of  Reeder.  "  If,  in  the  investigation 
of  a  title,"  said  the  court,  "a  purchaser,  with  common 
prudence,  must  have  been  apprised  of  another  right,  no- 
tice of  that  right  is  presumed.  Here  Barr,  in  tracing  his 
title,  must  have  seen  from  the  patent  that  Newell's  right 
was  derived  from  an  administrator,  who  possessed  no  title 
to  the  land  himself,  and  whose  deed  could  be  available 
only  by  previous  compliance  with  certain  legal  formali- 
ties. If  the  assignment  of  an  administrator,  per  se,  con- 
veyed the  equitable  rights  of  the  intestate,  the  purchaser 
might  stand  in  a  different  situation.  As  it  is,  we  are  of 
opinion  that  the  recital  in  the  patent  is  sufficient  to  put 
a  man  of  ordinary  prudence  to  an  inquiry  for  the  rights 
of  the  heirs,  and  that  a  subsequent  purchaser  must,  at  his 
peril,  ascertain  whether  those  rights  have  been  regularly 
extinguished.  Authorities  are  cited  to  show  that  pre- 
sumptions of  regularity  are  to  be  made  in  favor  of  public 
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officers.  ( Williams  v.  East  India  Company,  3  East,  200 ; 
Hartwell  v.  Root,  19  John.  347.)  And  that  the  existence 
of  a  grant  is  sufficient  ground  to  presume  that  every  pre- 
requisite has  been  performed.  (Polk  v.  Wendell,  9  Crauch, 
98;  5  Wheat.  293;  The  King  v.  Hawkin8,.lQ  East,  216.) 
If  this  grant  were  a  simple  conveyance  to  Newell,  his  as- 
signees might,  perhaps,  claim  the  benefit  of  these  rules; 
but  the  grant,  upon  its  face,  shows  that  the  heirs  of  Keeder 
were  the  owners  of  the  estate,  after  the  death  of  their  an- 
cestor, and  it  is  going  too  far  to  say  that  there  is  a  legal 
presumption  not  only  that  the  officers  of  government 
have  performed  their  duties,  but  that  the  rights  of  the 
heirs  of  Reeder  have  been  divested  by  a  judgment  of  a 
court  of  competent  jurisdiction." 

The  principle  upon  which  these  decisions  proceed  is 
the  familiar  one,  that  where  a  purchaser  cannot  make 
out  his  title  except  through  an  instrument  which  leads  to 
a  particular  fact,  he  is  chargeable  with  notice  of  such  fact. 
In  the  case  at  bar  the  principle  applies,  and  is  a  full 
answer  to  those  of  the  defendants  who  took  their  title 
from  the  patentees.  ,The  patent,  we  must  presume,  was 
issued  in  the  ordinary  form  of  such  instruments,  upon 
the  confirmation  of  a  Mexican  grant,  with  a  recital  of  the 
existence  of  the  grant;  the  conveyance  of  the  grantee's 
interests  by  the  administrator,  the  confirmation  of  the 
claim  under  the  grant,  its  survey  upon  the  confirmation, 
and  the  approval  of  the  survey  by  the  proper  officers  of 
the  government.  Such  are  the  usual  recitals,  and  of 
course,  in  the  present  case,  they  directed  the  attention  of 
all  subsequent  purchasers  to  the  examination  of  the  con- 
veyance of  the  administrator  and  the  proceedings  upon 
which  it  was  made. 

The  position  that  the  complainants  are  not  entitled  to 
relief,  because  by  the  act  of  March  3, 1851,  all  lands,  the 
claim  to  which  was  not  presented  within  two  years  there- 
after, were  to  be  deemed  part  of  the  public  domain,  hardly 
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merits  serious  consideration.  It  cannot  be  affirmed  that 
if  the  sale  by  the  administrator  had  not  taken  place, 
friends  of  the  deceased  would  not  have  made  efforts  to 
ascertain  whether  there  were  any  heirs  to  the  estate,  and 
have  not  succeeded  in  finding  them ;  nor  that  the  prop- 
erty would  not  have  been  taken  in  charge  by  officers  of 
the  State  as  a  vacant  inheritance,  and  the  grant  presented 
for  adjudication  to  the  proper  tribunals  of  the  United 
States,  nor  that  relief  might  not  have  been  afforded  the 
heirs  when  the  property  was  discovered  by  appropriate 
legislation.  The  finder  of  personal  property  might,  with 
equal  propriety,  justify  its  retention,  on  the  ground  that 
the  true  owner  would  never  have  found  it.  The  claim 
presented  by  the  claimants,  resting  upon  solid  principles 
of  justice  and  right,  must  be  sustained,  upon  the  showing 
of  the  bill,  unless  barred  by  the  statute  of  limitations. 

The  statute  of  limitations  of  this  State  is  peculiar.  It 
differs  essentially  from  the  English  statute,  and  from  the 
statute  of  limitations  in  force  in  most  of  the  other  States 
of  the  Union.  Those  statutes,  in  terms,  apply  only  to 
particular  legal  remedies,  and  courts.of  equity  are  said  to 
be  bound  by  them  only  in  cases  of  concurrent  jurisdic- 
tion, and  in  other  cases  to  act  only  by  analogy  to  the 
statutes,  and  not  in  obedience  to  them.  But  in  this  State 
the  statute  applies  both  to  equitable  and  to  legal  remedies- 
It  is  directed  to  the  subject-matter,  and  not  to  the  form  of 
the  action  or  the  tribunal  before  which  it  is  prosecuted. 
Such  is  the  language  of  the  Supreme  Court,  the  only 
authoritative  interpreter  of  the  laws  of  the  State.  (Lord 
v.  Morris,  18  Cal.  486.) 

The  question  then  is,  whether  the  statute  bars  the  relief 
prayed,  and  not  whether,  as  insisted  by  counsel,  the  claim 
on  general  principles  adopted  in  the  administration  of 
equity  is  a  stale  claim,  although  we  may  add  on  this  latter 
head  that  the  claim  has  upon  such  principles  no  feature 
that  should  bar  its  enforcement  on  that  ground.  The 
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statute  provides  that  certain  actions  shall  be  brought 
within  three  years  after  the  cause  of  action  shall  have 
accrued,  but  declares  that  in  an  action  for  relief  on  the 
ground  of  fraud  the  cause  of  action  "shall  not  be  deemed 
to  have  accrued  until  the  discovery  by  the  aggrieved 
party  of  the  facts  constituting  the  fraud."  This  exception 
covers  the  case  at  bar.  The  patentees  secured  to  them- 
selves the  legal  title  by  the  presentation  to  the  board  of 
land  commissioners  of  a  worthless  document  as  a  transfer 
of  the  grantees'  interest,  and  they  prosecuted  a  claim 
under  this  document  for  years.  By  these  proceedings  a 
fraud  was  committed  upon  the  heirs  of  Hardy,  and  not 
until  its  discovery  did  the  statute  commence  running 
against  their  rights.  The  bill  avers  such  discovery  within 
the  years  prescribed.  And  the  defendants  who  took  title 
under  the  patentees  are  chargeable  with  notice  of  the 
character  of  the  claim  under  which  the  patentees  secured 
the  title,  and  consequently  are  precluded  from  protection 
as  innocent  purchasers.  They  are  therefore  chargeable 
with  constructive  fraud  in  taking  title  from  the  patentees, 
however  ignorant  in  fact  of  the  rights  of  the  heirs,  and 
however  honest  in  their  intentions  they  may  have  been. 
"Another  class  of  constructive  frauds,"  says  Mr.  Justice 
Story,  after  enumerating  several  classes,  "consists  of  those 
where  a  person  purchases  with  full  notice  of  the  legal  or 
equitable  title  of  other  persons  to  the  same  property.  In 
such  case  he  will  not  be  permitted  to  protect  himself 
against  such  claims;  but  his  own  title  will  be  postponed 
and  made  subservient  to  theirs.  It  would  be  gross  injus- 
tice to  allow  him  to  defeat  the  just  rights  of  others  by  his 
own  iniquitous  bargain.  He  becomes,  by  such  conduct, 
particeps  criminis  with  the  fraudulent  grantor;  and  the 
rule  of  equity,  as  well  of  law,  is  Dolos  etfraus  nemini  pa- 
trocinari  debent.  And  in  all  such  cases  of  purchases  with 
notice,  courts  of  equity  will  hold  the  purchaser  a  trustee 
for  the  benefit  of  the  persons  whose  rights  he  has  thus 
sought  to  defraud  or  defeat." 

^^^^ 
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This  doctrine  has  frequent  illustration  in  the  adjudged 
cases,  where  a  purchaser  takes  his  deed  with  notice  of  a 
prior  unrecorded  deed  of  the  same  property  against  which 
he  invokes  the  registry  acts.  A  court  of  equity  treats 
the  taking  of  the  second  deed  under  such  circumstances 
and  attempting  to  hold  the  property  as  a  fraud  against 
which  it  will  grant  relief.  "The  ground  of  it,"  said  Lord 
Hardwicke,  in  speaking  of  this  doctrine,  "plainly  is  this, 
that  the  taking  of  a  legal  estate  after  notice  of  a  prior 
right,  makes  a  person  a  mala  fide  purchaser,  (and  not  that 
he  is  not  a  purchaser  for  valuable  consideration  in  every 
other  respect;)  this  is  a  species  of  fraud,  and  dolus  mains 
itself;  for  he  knew  the  first  purchaser  had  the  clear  right 
of  the  estate,  and  after  knowing  that,  he  takes  away  the 
right  of  another  person  by  getting  the  legal  estate.  And 
this  exactly  agrees  with  the  definition  of  the  civil  law  of 
dolus  mains.  .  .  .  Now  if  a  person  does  not  stop  his 
hand,  but  gets  the  legal  estate  when  he  knew  the  right  of 
equity  was  in  another,  machinatur  ad  circumveniendum ; 
and  it  is  a  maxim,  too,  in  our  law,  that  fraus  et  dolus  nemini 
patrocinari  debent"  (Le  Neve  v.  Le  Neve,  3  Atkyns,  619.) 

In  the  case  at  bar  the  bill  does  not  stop  merely  with  a 
statement  of  the  matters  showing  the  nullity  of  the  pro- 
ceedings before  the  prefect  and  probate  court  for  want  of 
jurisdiction,  but  it  charges  in  these  proceedings  the  most 
gross  and  palpable  frauds.  As  indicating  the  motive  with 
which  the  purchasers  at  the  administrator's  sale  were 
actuated,  the  fraudulent  practices  alleged  may  be  con- 
sidered, even  though  the  tribunal  before  which  they  were 
taken  had  no  jurisdiction  over  the  estate  of  the  deceased. 
These  observations  are  made  with  reference  to  the  rights 
asserted  by  the  complainant  Alexander  Hardy,  for  com- 
plainant Ellen  is  within  another  exception  of  the  statute, 
by  reason  of  her  coverture. 

It  may  be  proper  to  observe  in  this  place,  to  prevent 
misconception,  that  the  complainant  Ellen  has  been 
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treated  as  having  taken  an  interest  in  the  property  in 
controversy  as  one  of  the  heirs  of  the  deceased  Hardy. 
It  appears  that  she  is  a  British  subject,  and  it  may,  per- 
haps, be  contended  that  the  entire  estate  passed  to  her 
brother,  an  alien  not  being  able  to  take  by  inheritance. 
No  point  was  made  on  this  head  on  the  argument,  and 
we  allude  to  it  now  only  to  say  that  it  will  be  open  for 
consideration  on  the  final  hearing. 

It  only  remains  to  consider  the  objection  that  there  is  a 
defect  of  parties  defendant.  It  appears  from  the  bill  that 
Estell  was  one  of  the  purchasers  at  the  administrator's 
sale,  and  one  of  the  subsequent  patentees,  and  the  objec- 
tion is  that  his  heirs  or  legal  representatives  are  not  made 
parties.  The  bill  also  shows,  that  he  had  parted  with  all 
his  interest  and  claim  long  before  his  death.  No  decree 
could  therefore  pass  against  the  heirs  or  representatives, 
and  they  are  not,  therefore,  necessary  parties.  The  pro- 
ceeding is  against  the  holders  of  the  legal  title. 

The  demurrer  must  be  overruled,  and  the  defendants 
required  to  answer  the  bill. 


In  the  absence  of  proof  to  the  contrary,  the  common  law  is  presumed  to 
exist  in  those  States  of  the  Union  which  were  originally  colonies  of 
England,  or  were  carved  out  of  such  colonies.  The  same  presumption 
prevails  as  to  the  existence  of  the  common  law  in  those  States  which 
have  been  established  in  territory  acquired  since  the  Revolution, 
where  such  territory  was  not,  at  the  time  of  its  acquisition,  occupied 
by  an  organized  and  civilized  community  ;  but  where  the  population, 
upon  the  establishment  of  government,  was  formed  by  emigration 
from  the  original  States.  No  such  presumption  prevails  as  to  the  law 
of  the  States  of  Florida,  Louisiana,  and  Texas,  in  which  States,  at  the 
time  of  their  accession  to  this  country,  organized  governments  existed, 
the  laws  of  which  remained  in  force  until  they  were  abrogated  by 
proper  authority,  and  new  laws  were  promulgated. 
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The  case  will  be  understood  from  the  facts  stated  in  the 
opinion  of  the  court. 

FIELD,  C.  J.  In  the  year  1853,  one  Charles  L.  Dell,  at  that 
time  a  resident  of  Texas,  died  possessed  of  real  and  per- 
sonal property  situated  in  that  State,  and  leaving  a  widow, 
Amanda,  one  of  the  present  defendants,  and  two  children, 
surviving  him.  By  his  last  will,  which  was  made  in 
Texas,  he  gave  all  his  estate,  real  and  personal,  to  his  wife 

*  Reported  in  15  California  Reports,  226. 


and  children,  in  equal  interest  one  with  the  other,  and  in- 
vested his  wife  with  the  "  sole  and  entire  control "  of  the 
whole  estate  during  her  life  for  the  benefit  of  herself  and 
children,  free  from  the  control  and  guidance  of  the  courts 
of  law  in  that  or  any  other  State  where  she  might  reside 
at  the  time  of  his  death,  and  with  authority  in  her  own 
name,  and  as  guardian  of  the  children,  to  sell  or  exchange 
the  estate,  or  any  part  thereof,  and  to  purchase  with  the 
proceeds  such  other  property  as  she  might  deem  best  for 
her  own  interest  and  that  of  the  children,  without  the 
interposition  of  any  court  whatever,  and  appointed  her 
executrix  of  his  will  and  guardian  of  his  children.  The 
will  was  duly  admitted  to  probate  and  recorded  in  Harris 
County ;  but  whether  any  letters  testamentary  or  of  guar- 
dianship were  ever  issued  to  the  widow  does  not  appear. 
The  complaint  alleges  that  none  such  were  ever  issued, 
and  that  she  never  qualified,  either  as  executrix  or  guar- 
dian, and  was  never  authorized  by  the  judgment  or  order 
of  any  court  in  Texas  to  act  in  either  capacity.  The  an- 
swer does  not  specifically  meet  these  allegations,  so  far  as 
the  issue  of  letters  is  concerned,  but  avers  that  all  due 
and  necessary  proceedings  were  taken  under  the  consti- 
tution and  laws  of  Texas  to  authorize  her  to  act  both  as 
executrix  and  guardian,  and  to  make  valid  sales  of  the 
property  in  that  State  or  elsewhere. 

In  1854  the  widow  of  Dell  intermarried  with  the  de- 
fendant, Lewis  B.  Harris,  and  moved,  with  her  husband, 
to  Sacramento  city,  in  this  State,  where  she  has  ever  since 
resided.  In  1856  the  plaintiff,  Samuel  Norris,  entered 
into  a  contract  with  the  defendants  for  an  exchange  of 
property,  by  wliich  contract  Norris  conveyed  to  Mrs. 
Harris  certain  real  estate  situated  in  the  county  of  Sacra- 
mento and  certain  interests  in  the  bridge  over  the  Ameri- 
can River — the  whole  property  being  of  the  estimated 
value  of  $61,889,  and  paid  to  her  in  cash  the  sum  of 
$9,120 — and  in  consideration  thereof  the  defendants  sold 


to  him  a  number  of  slaves,  identified  and  described  by 
name  and  age;  two  hundred  and  fifty  head  of  horses, 
seven  thousand  head  of  cattle,  and  other  property,  all  be- 
ing at  the  time  in  the  State  of  Texas  and  constituting 
part  of  the  property  which  belonged  to  the  estate  of  Dell, 
deceased. 

Both  instruments  were  executed  simultaneously,  and 
both  recite  a  pecuniary  consideration — that  of  Norris  a 
consideration  of  $70,000 ;  that  of  Harris  and  wife  a  con- 
sideration of  $6,000  for  the  negroes,  $9,000  for  the  horses, 
$56,000  for  the  cattle  and  other  property;  in  all,  $71,000. 
But  the  real  consideration  was,  on  the  one  side,  the  prop- 
erty conveyed  and  money  paid  by  Norris,  and  on  the 
other  the  negroes,  cattle  and  horses,  and  other  property 
in  Texas  transferred  by  the  defendants.  With  his  con- 
veyance, Norris  delivered  to  the  defendants  possession  of 
the  property  in  Sacramento,  and  they  have  ever  since 
continued  in  possession  of  the  same,  with  the  exception 
of  a  small  portion,  which  they  have  sold. 

The  bill  of  sale  to  Norris  recites  that  the  cattle  were  at 
the  time  running  in  the  counties  of  Harris,  Brazoria,  Fort 
Bend,  and  Galveston,  and  provides  that  upon  the  arrival 
of  Norris,  or  his  agent,  in  Texas,  for  the  purpose  of  tak- 
ing possession  of  the  property,  he  might  have  the  election 
of  taking  all  the  cattle  belonging  to  the  estate  of  Dell 
without  making  a  count,  in  which  event  he  was  to  notify 
the  agents  of  the  defendants  in  possession  of  the  same  of 
his  intention  to  thus  take  them  and  to  pay  an  additional 
sum  of  $4,000;  but  that  if  he  made  a  count  of  the  cattle, 
and  they  exceeded  seven  thousand  in  number,  he  was  to 
pay  eight  dollars  per  head  for  the  excess,  and  if  they  fell 
short  of  that  number  the  defendants  were  to  repay  to  him 
the  same  price  per  head  for  the  deficiency.  The  bill  of 
sale  also  provides  that  if  the  horses,  on  being  counted, 
exceeded  or  fell  short  of  the  specified  number — two  hun- 
dred and  fifty — the  excess  or  deficiency  should  be  paid 


for  at  the  rate  of  thirty-six  dollars  per  head.  With  the 
bill  of  sale  the  defendants  gave  an  order  upon  their  agent 
in  Texas  to  deliver  possession  of  the  property  to  Norris. 

At  the  date  of  these  respective  instruments  three  of  the 
slaves  had  been  sold,  and  it  would  appear  that  there  was 
a.  deficiency  in  the  designated  number  of  horses  and  cat- 
tle. The  evidence  in  relation  to  the  deficiency  is  not 
very  precise  or  satisfactory.  No  count  had  been  made 
by  any  of  the  witnesses,  and  their  statements  are  only 
conjectural  and  speculative  in  their  character,  and  materi- 
ally differ  from  each  other.  The  evidence  leads  to  the 
conclusion  that  there  was  a  deficiency,  but  leaves  its  ex- 
tent a  matter  of  uncertainty. 

Soon  after  the  execution  of  the  bill  of  sale  Norris  pro- 
ceeded to  Texas  to  take  possession  of  the  property,  and 
whilst  there  became  impressed,  as  it  would  seem,  with 
the  conviction  that  the  instrument  did  not  pass  a  good 
title  to  him,  and  that  the  property  was  different,  both  in 
quantity  and  character,  from  the  representations  made 
by  the  defendants.  He  accordingly  returned  to  Califor- 
nia without  taking  possession,  and  soon  after  notified  the 
defendants  that  he  rescinded  the  contract  and  tendered 
to  them  a  retransfer  of  the  property,  and  demanded  a  res- 
titution of  the  property  which  he  had  conveyed  to  Mrs. 
Harris.  As  the  defendants  insisted  upon  the  validity 
of  the  contract,  he  instituted  the  present  suit  to  obtain 
such  rescission  and  restitution  and  an  account  of  the 
rents  and  profits  of  the  property  conveyed  by  him  while 
in  the  hands  of  the  defendants. 

In  the  complaint  various  charges  are  made  of  fraudulent 
representations  by  the  defendants  as  to  the  quantity,  qual- 
ity, and  value  of  the  property  sold  by  them,  none  of  which 
are  supported  by  the  evidence,  and  they  are  abandoned 
by  the  plaintiff's  counsel.  The  evidence  produced  by  the 
plaintiff  himself  frees  the  defendants  from  the  imputation 
cast  upon  their  conduct,  and  fully  vindicates  the  good 
faith  of  their  acts. 


The  other  grounds  upon  which  the  plaintiff  rests  his 
right  to  relief  are  the  alleged  want  of  power  in  the  de- 
fendants to  convey  the  property  and  the  alleged  deficiency 
in  the  number  of  slaves,  horses,  and  cattle  designated  in 
the  instrument  of  sale.  Their  determination  will  dispose 
of  the  merits  of  the  plaintiff's  claim  to  a  rescission  of  the 
contract.  The  validity  of  the  counter  claim  asserted  by 
the  defendants,  and  the  judgment  rendered  in  their  favor, 
will  be  subsequently  considered. 

The  solution  of  the  proposition  involved  in  the  first 
position  of  the  plaintiff  must  depend  upon  the  construc- 
tion given  to  the  will  of  the  testator,  the  necessity  of  let- 
ters of  guardianship  to  invest  Mrs.  Harris  with  authority 
to  act  under  the  will,  and  the  necessity  of  the  direction 
of  the  probate  court  to  give  validity  to  the  sale  made. 

The  defendant,  Mrs.  Harris,  styles  herself  in  the  bill  of 
sale  as  executrix,  and  designates  the  property  as  belong- 
ing to  the  estate  of  the  deceased,  but  attaches  her  signa- 
ture without  any  addition  of  the  capacity  in  which  she 
acts.  The  will  must  be  interpreted  according  to  the  law 
of  Texas,  where  it  was  made,  and  where  the  property  upon 
which  it  operated  was  situated.  To  that  law  we  must  re- 
sort to  determine  the  capacity  of  the  testator,  the  extent 
of  his  power  of  disposition,  and  the  conditions  upon  which 
the  power  of  alienation  vested  in  the  guardian  was  to  be 
exercised.  (Jarman  on  Wills,  1 ;  2  Greenl.  on  Ev.  sec.  671.) 
In  the  present  case  there  is  no  proof  what  the  law  of 
Texas  is  upon  these  subjects.  One  of  the  counsel  of  the 
defendants  insists  that,  in  the  absence  of  such  proof,  the 
rule  is  to  presume  the  existence  of  the  common  law  and 
to  be  governed  by  its  principles.  There  is  no  doubt  that 
the  common  law  is  the  basis  of  the  laws  of  those  States 
which  were  originally  colonies  of  England,  or  carved  out 
of  such  colonies.  It  was  imported  by  the  colonists  and 
established  so  far  as  it  was  applicable  to  their  institutions 
and  circumstances,  and  was  claimed  by  the  Congress  of 
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the  United  Colonies  in  1774  as  a  branch  of  those  "indubi- 
table rights- and  liberties  to  which  the  respective  colonies" 
were  entitled.  (Kent's  Com.  1  vol.  343.)  In  all  the 
States  thus  having  a  common  origin  formed  from  colo- 
nies which  constituted  a  part  of  the  same  empire,  and 
which  recognized  the  common  law  as  the  source  of  their 
jurisprudence,  it  must  be  presumed  that  such  common 
law  exists — it  has  been  so  held  in  repeated  instances — 
and  it  rests  upon  parties  who  assert  a  different  rule  to 
show  that  matter  by  proof.  (See  Inge  v.  Murphy,  10  Ala. 
N.  S.  895.) 

A  similar  presumption  must  prevail  as  to  the  existence 
of  the  common  law  in  those  States  which  have  been  es- 
tablished in  territory  acquired  since  the  Revolution, 
where  such  territory  was  not  at  the  time  of  its  acquisition 
occupied  by  an  organized  and  civilized  community; 
where,  in  fact,  the  population  of  the  new  State,  upon  the 
establishment  of  government,  was  formed  by  emigration 
from  the  original  States.  As  in  British  colonies  estab- 
lished in  uncultivated  regions  by  emigration  from  the 
parent  country,  the  subjects  are  considered  as  carrying 
with  them  the  common  law,  so  far  as  it  is  applicable  to 
their  new  situation;  so  when  American  citizens  emigrate 
into  territory  which  is  unoccupied  by  civilized  man  and 
commence  the  formation  of  a  new  government,  they  are 
equally  considered  as  carrying  with  them  so  much  of  the 
same  common  law,  in  its  modified  and  improved  condi- 
tion under  the  influence  of  modern  civilization  and  re- 
publican principles,  as  is  suited  to  their  new  condition 
and  wants. 

But  no  such  presumption  can  apply  to  States  in  which 
a  government  already  existed  at  the  time  of  their  acces- 
sion to  the  country,  as  Florida,  Louisiana,  and  Texas. 
They  had  already  laws  of  their  own,  which  remained  in 
force  until,  by  the  proper  authority,  they  were  abrogated 
and  new  laws  were  promulgated.  With  them  there  is  no 


more  presumption  of  the  existence  of  the  common  law 
than  of  any  other  law.  They  were  independent  of  the 
English  law  in  their  origin,  and  hence  no  presumption  of 
the  existence  of  the  common  law  of  England  can  be  in- 
dulged. In  countries  conquered  and  ceded  to  England 
the  common  law  has  no  authority  without  positive  en- 
actment, and  for  the  same  reason  that  they  were  not  part 
of  the  mother  country  but  distinct  dominions.  (1  Black- 
stone,  107;  Story  on  the  Cons.  1  vol.  150.) 

As  Texas  was  an  independent  country  at  the  time  of  its 
accession  to  the  United  States — having  laws  of  its  own, 
not  being  carved  out  of  the  ancient  colonial  provinces  of 
England  like  the  original  thirteen  States,  or  formed  by 
emigration  into  an  uncultivated  country  from  those 
States,  but  from  a  Mexican  province  by  a  successful  revo- 
lution against  the  Republic  of  Mexico — no  presumption 
can  arise  of  the  existence  therein  of  the  common  law, 
which  is  the  basis  of  the  jurisprudence  of  the  other 
States. 

The  question  then  recurs  as  to  what  is  to  be  presumed 
as  to  the  law  of  Texas  in  the  absence  of  any  proof  on 
the  subject.  We  can  perceive  only  one  way  in  which  the 
question  can  be  answered,  and  that  is  to  presume  the  law 
of  that  State  to  be  in  accordance  with  our  own.  We  are 
called  upon  to  determine  the  matter  in  controversy,  and 
are  not  at  liberty  to  follow  our  own  arbitrary  notions  of 
justice.  We  cannot  take  judicial  notice  of  the  laws  of 
Texas,  and  we  must,  therefore,  as  a  matter  of  necessity, 
look  to  our  own  laws  as  furnishing  the  only  rule  of  de- 
cision upon  which  we  can  apt;  and  to  meet  the  require- 
ment that  the  case  is  to  be  disposed  of  according  to  the 
laws  of  Texas,  the  presumption  is  indulged  that  the  laws 
of  the  two  States  are  in  accordance  with  each  other.  The 
authorities,  with  some  exceptions,  are  to  this  effect.  Thus, 
in  Smoot  et  al.  v.  Baldwin,  (1  Martin  N.  S.  523,)  a  question 
arose  in  the  Supreme  Court  of  Louisiana  whether  an  in- 


strument  executed  in  Alabama  was  a  mortgage  or  a  sale, 
and  the  court  said :  "  The  law  of  Alabama  has  not  been 
proved,  and,  conformably  to  the  uniform  decisions  of  this 
court,  we  must  decide  this  case  by  the  provisions  of  our 
own."  In  Allen  v.  Watson,  (2  Hill's  S.  C.  Rep.  319,)  the 
plaintiffs  brought  suit  in  South  Carolina  to  recover  a  sum 
of  money  won  by  the  defendants  at  a  faro  table  in  Georgia. 
It  was  insisted  that  before  the  plaintiffs  could  recover 
they  must  show  playing  at  faro  to  be  illegal  by  the  law 
of  Georgia;  but  the  court  said:  "It  is  true  the  legality  or 
illegality  of  any  transaction  must  depend  on  the  law  of 
the  place  where  it  transpires,  but  it  is  incumbent  on  those 
who  would  avail  themselves  of  it  to  show  what  that  law 
is.  In  this  State  (South  Carolina)  playing  at  faro  is  un- 
lawful and  punished  by  fine;  and  if  we  are  obliged  to 
determine  that  question  in  utter  ignorance  of  what  the 
law  of  Georgia  is,  we  must  resolve  it  by  our  own  rule, 
for  the  obvious  reason  that  we  have  no  other." 

In  Monroe  v.  Douglass,  (1  Selden,  452,)  the  Court  of  Ap- 
peals of  New  York,  in  referring  to  the  laws  of  Scotland, 
which  were  supposed  to  apply  to  the  controversy  involved, 
but  which  were  neither  asserted  or  proved  to  be  different 
from  those  of  that  State,  used  this  language:  "  It  is  a  well- 
settled  rule,  founded  on  reason  and  authority,  that  the 
lex  fori,  or,  in  other  words,  the  laws  of  the  country  to 
whose  courts  a  party  appeals  for  redress,  furnish  in  all 
cases,  prima  facie,  the  rule  of  decision ;  and  if  either  party 
wishes  the  benefit  of  a  different  rule  or  law,  as,  for  in- 
stance, the  lex  domicilii,  lex  loci  contractus,  or  lex  loci  rei  sitce, 
he  must  aver  and  prove  it.  The  courts  of  a  country  are 
presumed  to  be  acquainted  only  with  their  own  laws; 
those  of  other  countries  are  to  be  averred  and  proved, 
like  other  facts  of  which  courts  do  not  take  judicial  notice, 
and  the  mode  of  proving  them,  whether  they  be  written 
or  unwritten,  has  been  long  established."  (See,  also,  as 
bearing  more  or  less  directly  on  this  and  kindred  ques- 
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tions,  Arroyo  v.  Correll,  1  Mill.  La.  541 ;  Crozier  v.  Hodge, 

3  Id.  357;  Exparte  Lafonta,  2  Rob.  495;  $mooJ  v,  fiiwsctt, 
1  Martin  N.  S.  522;  Campbell  v.  Miller,  3  Id.  149;  Harris 
v.  <4£nuft,  12  La.  465;    Greenwade  v.  Greenwade,  3  Dana, 
75;  Holmes  v.  Broughton,  10  Wend.  75;  J.6eZ  v.  Douglass, 

4  Denio,  305;  Thurston  v.  Perdval,  1  Pick.  415;   Crouch  v. 
-EEtt,  15  111.  265;  Tte  v.  Scantling,  4  Blackf.  90;    Sheperd 
d  al  v.  JVofowa,  6  Ala.  N.  S.  637 ;  EZZu  v.  JP&ife,  25  Id.  540.) 

Assuming,  then,  for  the  reasons  we  have  stated,  that  the 
laws  of  Texas  are  similar  to  the  laws  of  this  State  on  the 
same  subjects,  we  proceed  to  consider  the  questions  raised 
by  the  plaintiff  as  to  the  power  of  Mrs.  Harris  under  the 
will.  It  is  clear  to  us  that  it  was  the  intention  of  the  tes- 
tator to  invest  his  wife,  not  merely  with  the  entire  control 
of  the  estate  during  her  life,  but  with  the  absolute  power 
of  disposition,  subject  to  two  qualifications — one,  that  the 
cattle  should  not  be  sold  in  two  years  unless  eight  dollars 
per  head  could  be  obtained  for  them ;  and  the  other,  that 
certain  real  estate  should  not  be  sold  until  the  lapse  of 
twenty  years.  Subject  to  these  limitations,  all  power  and 
authority  are  given  to  her  to  control,  exchange,  or  sell  the 
property,  without  the  guidance  or  interposition  of  the 
courts  of  law.  Particular  desire  is  manifested  by  the  tes- 
tator that  her  power  should  not  be  the  subject  of  interfer- 
ence or  embarrassment  by  legal  proceedings.  Her  control 
of  the  estate  is  to  be  without  the  guidance  of  the  courts, 
and  the  sale  or  exchange  of  the  estate  is  to  be  without 
their  interposition.  Language  more  expressive  of  his  con- 
fidence in  the  ability  of  his  wife  to  manage  the  estate,  and 
of  his  desire  to  invest  her  with  power  of  disposition,  in- 
dependent of  all  direction  or  dictation  by  any  tribunal, 
could  hardly  be  used.  To  require  her  to  obtain  that 
direction,  or  to  be  subject  to  that  interference,  would  de- 
feat the  express  provisions  of  the  will.  Mrs.  Harris  is 
legatee,  executrix,  and  guardian.  In  one  or  the  other,  or 
all  these  capacities,  she  had  by  the  terms  of  will  the.power 
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to  execute  the  bill  of  sale  to  Norris.  The  bill  purports  to 
transfer  the  property,  and  not  any  particular  interest  she 
may  have  possessed  in  her  own  right  or  as  executrix  or 
guardian.  It  is  true,  she  describes  herself  in  the  instru- 
ment as  executrix,  but  this  is  only  a  designation  of  her 
person,  intended  to  identify  her  as  the  individual  men- 
tioned in  the  will.  The  designation  does  not  operate  as 
a  limitation  upon  her  power.  If  she  possessed  the  power 
to  dispose  of  the  entire  estate,  she  exercised  that  power 
when  she  executed  the  bill  of  sale.  The  transfer  was 
valid,  though  the  description  was  defective.  The  author- 
ity was  vested  in  herself  alone  under  the  will,  and  could 
only  be  exercised  by  her  in  whatever  way  she  was  desig- 
nated, or  if  no  designation  was  affixed  to  her  name.  It 
is  not  the  case  of  an  agent  or  attorney  exercising  another's 
authority,  and  therefore  proceeding  only  in  his  name. 
It  was  the  exercise  of  her  own  authority,  possessed  in  her 
own  right. 

The  position  taken  by  the  plaintiff,  that  it  was  incom- 
petent for  the  testator  to  provide  for  the  sale  by  Mrs. 
Harris  of  the  property  of  her  children,  without  the  direc- 
tion of  the  probate  court,  is  not  tenable.  The  statute  of 
this  State  in  relation  to  guardians,  and  which  we  must 
presume  to  be  in  accordance  with  the  laws  of  Texas,  is 
only  applicable,  in  our  judgment,  to  cases  where  there  is 
no  direction  by  will  as  to  the  disposition  of  the  estate  left 
to  the  wards.  If  such  estate  were  given,  subject  to  a  right 
of  sale  or  exchange  in  the  guardian,  and  thereby  to  ac- 
quire property,  for  their  benefit,  of  a  different  character? 
it  is  difficult  to  perceive  in  what  respect  the  policy  or  letter 
of  the  law  would  be  contravened.  The  object  of  the  law, 
when  there  has  been  a  testamentary  appointment  of 
guardian,  is,  as  we  conceive,  to  preserve  the  property  for 
the  benefit  of  the  wards,  so  as  to  effectuate  and  not  defeat 
the  intentions  of  the  testator.  This  view  is  strengthened 
by  the  consideration  that  there  is  no  limitation  by  the 


11 

law  of  this  State  upon  the  power  of  disposition  by  will. 
The  statute  is  only  operative  where  there  is  no  testamen- 
tary power. 

Nor  is  it  necessary,  under  our  statute,  that  any  letters 
of  guardianship  should  issue  to  authorize  the  guardian 
to  act.  The  order  of  appointment,  when  made  by  the 
probate  court,  constitutes  the  authority  of  the  guardian, 
and  the  will,  in  case  of  testamentary  appointment,  that 
of  guardians  in  other  cases.  The  will  in  the  present  case 
was  admitted  to  probate;  and,  therefore,  to  its  provisions 
Mrs.  Harris  taiust  look  as  her  source  of  power. 

It  follows,  from  the  result  to  which  we  have  arrived, 
that  the  bill  of  sale  passed  a  good  and  sufficient  title  in 
the  property  to  Norris;  and  this  brings  us  to  the  consid- 
eration of  the  second  ground  upon  which  a  rescission  of 
the  contract  is  sought  by  him — the  alleged  deficiency  in 
the  number  of  slaves,  horses,  and  cattle  sold. 

As  we  have  already  stated,  three  of  the  slaves  desig- 
nated in  the  instrument  of  transfer  to  Norris  had  been  at 
the  time  sold,  and  it  appears  from  the  evidence  that  a  de- 
ficiency existed  in  the  number  of  horses  and  cattle,  and 
hence,  it  is  contended  that  the  plaintiff  was  under  no 
obligation  to  accept  those  which  remained,  on  the  ground 
that  the  contract  was  entire  for  the  whole  of  the  personal 
property.  It  is  undoubtedly  true  that  an  entire  contract 
is  indivisible — that  the  whole  must  stand  or  fall  together. 
But  a  contract,  made  at  the  same  time,  of  different  arti- 
cles, at  different  prices,  is  not  an  entire  contract,  unless 
the  taking  of  the  whole  is  essential  from  the  character  of 
the  property,  or  is  made  so  by  the  agreement  of  the 
parties,  or  unless  it  is  of  such  a  nature  that  a  failure  to 
obtain  a  part  of  the  articles  would  materially  affect  the 
objects  of  the  contract,  and  thus  have  influenced  the  sale, 
had  such  failure  been  anticipated.  In  the  present  case, 
the  contract  includes  three  items — the  slaves,  the  horses, 
and  the  cattle.  As  to  the  slaves,  the  contract  is  clearly 
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entire.  A  gross  sum  is  fixed  for  the  whole  number,  and 
no  means  for  determining  the  price  for  each  one  is  afforded, 
and  hence  the  agreement  is  implied  that  the  whole  are  to 
be  taken  or  none.  (Story  on  Contracts,  sec.  23;  Miner  v. 
Bradley,  22  Pick.  459.)  As  to  the  horses  and  cattle,  a  pos- 
sible deficiency  in  their  number  was  in  the  contemplation 
of  the  parties  at  the  time,  and  hence  provision  for  com- 
pensation per  head  was  provided  to  meet  such  deficiency. 
The  failure,  then,  to  deliver  the  whole  number  of  horses 
and  cattle  did  not  invalidate  the  contract  as  to  them,  but 
the  sale  of  the  three  slaves,  and  the  consequent  inability 
to  deliver  the  whole  number,  would  have  that  operation 
as  to  the  item  of  slaves,  were  it  not  for  the  subsequent  and 
independent  stipulation  of  the  parties,  by  which  provision 
was  made  for  the  sales  which  might  take  place  before  the 
news  of  the  transfer  to  Norris  could  be  received  by  the 
agent  of  the  defendants.  That  stipulation  obviates  the 
objection  on  that  ground.  (May field  v.  Wadsky,  8  Barn.  & 
Cress.  361;  8.  C.  5  Dowl.  &  Eyl.  228;  Wood  v.  Benson, 
2  Comp.  &  Jerv.  94.) 

The  views  to  which  we  have  arrived  as  to  the  power  of 
disposition  of  the  defendant  Mrs.  Harris,  under  the  will, 
and  the  alleged  deficiency  in  the  property  designated  in 
the  instrument  of  sale,  dispose  of  the  claim  of  the  plaintiff 
to  a  recission  of  the  contract. 

It  only  remains  to  consider  the  validity  of  the  counter 
claim  upon  which  the  defendants  recovered  judgment. 
The  determination  of  this  point  depends  upon  the  con- 
struction of  that  clause  in  the  bill  of  sale  which  provides 
that  if  Norris,  on  his  arrival  in  Texas,  should  choose  to 
take  all  the  cattle  without  a  count,  he  should  notify  the 
agent  of  the  defendants  in  possession  of  his  intention  to 
do  so,  and,  in  consideration  thereof,  pay  the  further  sum 
of  $4,000;  but  if  a  count  was  had,  and  the  cattle  exceeded 
or  fell  short  of  the  estimated  number  of  7,000,  the  excess 
or  deficiency  should  be  paid  for  at  the  rate  of  eight  dollars 
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per  head.  No  count  was  ever  made,  and  no  notification 
was  ever  given  by  Norris  that  he  chose  to  take  the  cattle 
without  a  count ;  but  on  the  trial,  which  was  brought  on 
in  the  absence  of  plaintiff's  counsel,  judgment  was  taken 
for  $4,000,  as  though  there  had  been  such  notification, 
after  deducting  from  that  sum  the  amount  received  upon 
the  sale  of  the  three  negroes.  In  this  respect  the  judg- 
ment is  clearly  erroneous.  The  sale  is  of  all  the  horses 
and  cattle  belonging  to  the  estate  of  Dell,  estimated  at  a 
specified  number,  and  the  delivery  to  the  purchaser  was, 
of  course,  to  be  made  by  the  defendants  or  their  agents. 
The  plaintiff  was  bound  to  receive  them,  and  to  pay  for 
the  excess  over  the  estimated  number,  if,  upon  a  count, 
any  should  be  found  to  exist.  This  was  the  sole  obliga- 
ation  resting  upon  him  in  the  first  instance,  and  the  only 
one  he  agreed  to  assume,  except  upon  condition  that  he 
should  elect  to  take  the  cattle  without  any  count.  This 
condition  was  a  mere  privilege,  which  he  could  claim  or 
not  at  his  own  mere  volition,  and  for  which,  if  claimed,  he 
was  to  pay  the  sum  of  $4,000.  He  could  thus  have  avoided 
one  liability  by  assuming  another;  but  as  he  did  not 
think  proper  to  change  the  extent  or  nature  of  his  obli- 
gation, he  cannot  be  charged  as  if  the  reverse  were  the 
case.  The  defendants  could  have  made  the  count,  and 
thus  have  fixed  the  liability  of  the  plaintiff  on  his  refus- 
ing or  neglecting  to  take  the  cattle  without  such  count. 
The  defendants  were  not  bound  to  wait  beyond  a  reason- 
able time  for  his  determination. 

The  doctrine  of  election,  upon  which  the  defendants 
attempt  to  sustain  the  counter  claim,  has  no  application 
to  the  contract  in  this  case.  That  doctrine  applies  only 
to  cases  where  the  party,  upon  whom  rests  the  perform- 
ance, stands  in  the  same  position  to  both  alternatives  pre- 
sented, and  is  bound  to  indicate  his  choice  between  them. 
Here  there  was  no  obligation  resting  upon  Norris  to 
choose  between  two  things ;  he  was  not  bound  to  indicate 
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any  choice,  only  in  the  event  of  desiring  to  take  the 
cattle  without  a  count.  If  he  did  not  desire  to  do  so,  he 
was  not  required  to  give  notice  to  that  effect.  The  obli- 
gation to  pay  for  the  excess  over  the  estimated  number, 
if  there. were  any,  was  absolute,  without  any  expression 
of  choice ;  but  the  obligation  to  pay  the  $4,000  was  a  con- 
ditional one,  dependent  solely  upon  the  indication  of  his 
desire  to  dispense  with  the  count. 

In  cases  where  the  doctrine  is  applicable,  the  right  of 
election,  upon  failure  of  the  party  upon  whom  the  per- 
formance rests  to  indicate  his  choice,  passes  to  the  other 
side,  as  in  this  way  only  can  the  obligation  become  abso- 
lute and  determinate.  Thus,  if  a  debtor,  by  a  given  day, 
is  to  pay  money  or  furnish  goods,  it  is  evident  that  upon 
a  failure  to  indicate  which  of  the  two  he  will  do,  the 
obligation  would  be  indefinite  and  uncertain.  But  this 
is  quite  different  from  a  contract  to  do  a  certain  thing 
absolutely  by  a  given  day,  with  the  privilege  of  discharg- 
ing the  obligation  in  some  other  way  previously.  In  such 
case,  if  the  privilege  be  not  exercised,  the  obligation  is 
not  left  in  uncertainty,  but  is  definite  and  absolute.  So, 
in  the  present  case,  the  failure  or  refusal  of  Norris  to  in- 
dicate any  desire  to  take  the  cattle  without  a  count,  did 
not  leave  the  character  of  his  obligation  in  any  respect 
indefinite  and  uncertain. 

It  follows,  from  the  views  we  have  expressed,  that  the 
judgment  must  be  reversed  and  the  bill  dismissed,  and  the 
parties  left  to  determine,  by  actions  at  law,  their  respective 
claims  for  any  excess  or  deficiency  in  the  number  of 
horses  and  cattle  designated  in  the  instrument  of  sale. 

And  it  is  so  ordered. 


The  powers  of  a  municipal  corporation  increased,  restricted,  or  repealed 
by  the  legislature  at  will,  saving  only  vested  rights.  Laws  may  be 
absolute,  dependent  upon  no  contingency,  or  they  may  be  subject  to 
such  conditions  as  the  legislature  may  impose,  and  they  may  take 
effect  only  upon  the  happening  of  events  which  are  future  and  uncer- 
tain ;  and  among  others,  the  voluntary  act  of  the  parties  upon  whom 
they  are  designed  to  operate.  A  municipal  corporation  may  be  au- 
thorized to  pay  claims  invalid  in  law,  but  equitable  and  just  in  them- 
selves. 
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IN 


DELIVERED   BY 

MR.    JUSTICES 

OF  THAT  COUET, 

At  its  April  Term,  1859* 


The  case  is  stated  in  the  opinion. 

FIELD,  J.,  delivered  the  opinion  of  the  Court. 

This  was  a  proceeding  to  obtain  a  peremptory  man- 
damus upon  the  respondents,  constituting  the  board  of 
fund  commissioners,  under  the  act  of  April  20,  1858,  to 
compel  them,  in  compliance  with  the  provisions  of  the 
act,  to  issue  to  the  relator  bonds  of  the  city  and  county  of 
San  Francisco  for  the  amount  of  his  claim,  as  allowed  by 
the  board  of  examiners.  Two  of  the  respondents — the 
auditor  and  treasurer  of  the  city  and  county — in  their 
return  to  the  alternative  writ,  avow  their  readiness  to 

*  Reported  in  13  California  Reports,  343. 


issue  the  bonds  in  conformity  with  the  act,  but  allege 
that  the  respondent  Burr,  the  president  of  the  board,  re- 
fuses to  sign  them,  and  that  they  cannot  be  issued  with- 
out his  signature.  The  respondent  Burr,  in  his  return, 
bases  his  refusal  on  the  alleged  illegality  of  the  claims 
allowed  by  the  board  of  examiners  against  the  city  of 
San  Francisco,  and  the  alleged  want  of  power  in  the  legis- 
lature, by  the  act  in  question,  to  give  them  validity,  and 
to  render  them  binding  upon  the  corporation. 

No  objection  is  taken  to  the  regularity  of  the  action  of 
the  examiners.  It  is  admitted  that  they  conformed  in  all 
respects  to  the  provisions  of  the  act,  and  discharged  their 
duties  with  strict  impartiality  and  faithfulness.  No  claim 
was  approved  by  them  which  was  not  evidenced  in  the 
required  form,  or  founded  upon  a  valuable  or  meritorious 
consideration.  The  illegality  alleged  is  that  the  claims 
were  created  in  contravention  of  express  prohibitions  in 
the  charters  of  1851  and  1855.  The  charter  of  1851  vests 
the  government  of  the  city  in  a  common  council,  con- 
sisting of  a  board  of  aldermen  and  a  board  of  assistant 
aldermen,  and  in  the  fifth  section  of  article  three  provides 
as  follows: 

"  The  common  council  shall  not  create,  nor  permit  to 
accrue,  any  debts  or  liabilities  which,  in  the  aggregate 
with  all  former  debts  or  liabilities,  shall  exceed  the  sum 
of  fifty  thousand  dollars  over  and  above  the  annual  rev- 
enue of  the  city,  unless  the  same  shall  be  authorized  by 
ordinance  for  some  specific  object,  which  ordinance  shall 
provide  ways  and  means,  exclusive  of  loans,  for  the  pay- 
ment of  the  interest  thereon  as  it  falls  due,  and  also  to  pay 
and  discharge  the  principal  within  twelve  years;  but  no 
such  ordinance  shall  take  effect  until  it  shall  have  been 
submitted  to  the  people  and  receive  a  majority  of  all  the 
votes  cast  at  such  election ;  and  all  money  raised  by  au- 
thority of  such  ordinance  shall  be  applied  only  to  the  ob- 
ject therein  mentioned,  or  to  the  payment  of  the  debt 


thereby  created:  Provided,  that  the  present  debt  of  the 
city,  with  the  interest  accruing  thereon,  shall  make  no 
part  of  the  fifty  thousand  dollars  aforesaid." 

The  charter  of  1855,  in  like  manner,  vests  the  govern- 
ment of  the  city  in  a  common  council,  consisting  of 
similar  boards,  and  in  its  thirty -second  section  provides 
that  "  the  common  council  shall  not  create,  nor  permit  to 
accrue,  any  debt  or  liability  which,  in  the  aggregate 
with  all  former  debts  or  liabilities,  exclusive  of  the  funded 
debts,  shall  exceed  the  sum  of  twenty-five  thousand  dol- 
lars over  and  above  the  estimated  annual  revenue  of  the 
city  at  the  time  of  incurring  such  debt  or  liability,"  and 
contains  various  clauses  intended  to  give  effect  to  this 
prohibition. 

These  provisions  are  construed  by  the  counsel  of  the 
respondents  as  a  legislative  restriction  upon  the  powers  of 
the  municipal  government,  fixing  a  limit  beyond  which 
it  could  not  go  in  the  creation  of  any  debt  or  liability ; 
and  hence  it  is  argued  that  all  claims  exceeding  this  limit 
are  without  legal  obligation,  and  consequently  incapable 
of  confirmation  by  legislative  enactment.  It  is  not  neces- 
sary for  the  determination  of  this  proceeding  to  give  a 
construction  to  these  provisions;  for,  assuming  the  con- 
struction of  the  learned  counsel  to  be  correct,  and  that  the 
claims  were  without  legal  obligation,  we  cannot  perceive 
any  constitutional  objection  to  their  recognition  by  the 
legislature  as  a  just  debt  to  be  assumed  by  the  city.  The 
claims  approved  were  not  created  for  purposes  outside  of 
the  charters,  but  for  objects  warranted  by  them;  and  it  is 
not  pretended  that  they  were  not  founded  upon  consider- 
ations which  would  be  deemed  valuable  and  sufficient  as 
between  individuals.  The  objection  to  the  claims  is  not 
to  their  character,  but  to  their  amount.  By  the  act  of 
April  20,  1858,  the  legislature  has  provided  for  a  change 
in  their  form,  and  their  ultimate  payment  by  the  city. 

The  act  provides  that  bonds  shall  be  issued   to  the 


holders  of  the  approved  claims,  (upon  the  surrender  of 
such  claims  for  cancellation,)  in  the  name  of  the  city  and 
county,  be  signed  by  the  commissioners  in  their  official 
capacity,  bear  date  as  of  the  first  of  January,  1858,  draw 
interest. at  the  rate  of  six  per  cent,  per  annum,  and  be  re- 
deemable and  payable  within  thirty  years  from  their 
date,  and  that  an  annual  tax  shall  be  levied  for  the  pay- 
ment of  the  interest,  and,  after  1866,  a  further  annual 
tax  for  the  creation  of  a  sinking  fund  for  the  extinction 
of  the  principal.  The  effect  of  the  act  is  to  give  to  numer- 
ous outstanding  claims  a  common  form,  and  to  convert  a 
present  liability,  real  or  asserted,  into  a  deferred  debt,  and 
to  provide  a  fund  for  its  extinguishment.  The  question 
presented  is  not  one  of  power  in  the  legislature  to  impose 
upon  the  corporation  the  payment  of  claims  for  which 
no  consideration  has  been  had,  but  of  power  to  provide 
for  claims  meritorious  in  their  character,  for  which  an 
equivalent  has  been  received,  and  from  the  payment  of 
which  the  corporation  could  only  escape  upon  strict  tech- 
nical grounds.  That  the  legislature  can  provide  for  the 
payment  of  claims,  invalid  in  the  forum  of  the  law,  but 
equitable  and  just  in  themselves,  would  seem  unquestion- 
able. It  may  become,  for  example,  of  the  highest  im- 
portance to  a  municipal  corporation  that  counsel  should 
be  employed  to  defend  its  rights  of  property  assailed  by 
different  parties,  but  its  charter  may  not  confer  authority 
to  employ  the  counsel  or  to  meet  his  charges.  Profes- 
sional services  rendered  under  such  circumstances  would 
not  constitute  a  legal  charge  upon  the  corporation,  but 
that  it  would  be  competent  for  the  legislature  to  authorize 
the  payment  of  the  charge,  and  the  imposition  of  a  tax 
for  that  purpose,  no  one  will  deny.  Or,  take  a  still 
stronger  case — a  city  has  issued,  in  pursuance  of  law,  its 
bonds — the  annual  interest  is  maturing,  and  the  sources 
of  revenue  upon  which  it  relied  to  pay  the  same  have 
failed,  and  it  has  no  power  to  borrow  the  money  within  the 


requisite  time,  but  individuals  possessing  the  means  come 
forward  and,  at  the  request  of  the  authorities,  advance 
the  necessary  money  to  protect  the  honor  and  good  faith 
of  the  city.  A  claim  for  reimbursement  would  not, 
under  the  circumstances,  in  face  of  positive  prohibitions 
of  the  charter  to  raise  money,  except  in  a  particular  way,  be 
valid  and  binding,  but  that  the  legislature  could  authorize 
its  payment,  and  the  raising  of  the  means  by  taxation, 
without  trenching  upon  any  constitutional  restrictions, 
is  clear.  The  action  of  the  legislature  in  reference  to  the 
approved  claims  under  the  act  of  April  20,  1858,  is  of  a 
similar  character,  and  must  rest  for  its  validity  upon  sim- 
ilar grounds.  There  is  nothing  in  the  act  compulsory 
upon  the  holders  of  the  approved  claims;  they  are  not 
bound  to  surrender  them  and  receive  bonds  in  their 
place;  this  is  entirely  optional  with  them.  The  act, 
therefore,  impairs  no  right  which  they  may  have  possessed 
heretofore,  even  were  the  claims  valid  and  binding  upon 
the  city.  In  that  view,  the  act  is  of  a  beneficial  char- 
acter to  the  holders  in  the  available  form  of  the  claims  it 
furnishes,  and  in  the  security  it  gives  for  their  ultimate 
payment;  much  more  so  upon  the  assumption  with  which 
we  are  considering  the  case,  that  the  claims  never  pos- 
sessed any  legal  obligation.  The  question,  then,  is 
whether  the  direction  to  levy  an  annual  tax  for  the  in- 
terest and,  after  1866,  for  the  principal  of  these  bonds, 
was  a  legitimate  exercise  of  the  taxing  power  of  the  leg- 
islature. 

The  only  limitation  upon  this  power  is  contained  in 
the  13th  section  of  the  llth  Article  of  the  Constitution, 
which  simply  provides  for  equality  and  uniformity  in 
the  taxation.  There  is  no  restriction  as  to  the  amount  of 
the  tax  which  may  be  imposed,  or  the  purposes  to  which 
the  money  raised  shall  be  applied.  The  security  against 
the  abuse  of  the  power  of  the  legislature  is  to  be  found 
in  the  wisdom  and  sense  of  justice  of  its  members,  ami 
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their  relation  to  their  constituents.  It  can  impose  a  gen- 
eral tax  upon  all  the  property  of  the  State,  or  a  local  tax 
upon  the  property  of  particular  political  subdivisions,  as 
counties,  cities,  and  towns.  The  cases  in  which  its  power 
shall  be  exercised,  and  the  exent  to  which  the  taxation  in 
a  particular  instance  shall  be  carried,  are  matters  ex- 
clusively within  its  own  judgment,  subject  to  the  qualifi- 
tations  of  equality  and  uniformity  in  the  assessment. 
And,  except  as  especially  restricted,  its  power  of  appro- 
priation of  the  moneys  raised,  is  coextensive  with  its 
power  of  taxation.  It  may  appropriate  them  to  claims 
which  have  no  legal  obligation,  and  are  founded  only  in 
justice.  Of  the  propriety  of  the  appropriation,  as  of  the 
expediency  of  the  taxation,  it  is  the  sole  judge.  With 
the  exercise  of  the  power  in  either  case,  the  judiciary  can- 
not interfere.  The  power  of  appropriation  which  the 
legislature  can  exercise  over  the  revenues  of  the  State  for 
any  purpose,  which  it  may  regard  as  calculated  to  pro- 
mote the  public  good,  it  can  exercise  over  the  revenues 
of  a  county,  city,  or  town,  for  any  purpose  connected 
with  their  present  or  past  condition,  except  as  such  rev- 
enues may,  by  the  law  creating  them,  be  devoted  to 
special  purposes.  In  passing  the  law  imposing  the  tax? 
it  can  prescribe  the  objects  to  which  the  moneys  raised 
shall  be  applied.  It  is  only  for  the  convenient  adminis- 
tration of  the  government  that  the  State  is  divided  into 
counties,  cities,  and  towns.  These  political  subdivisions 
are  mere  instrumentalities,  with  powers  more  or  less  en- 
larged according  to  the  requirements  of  the  public. 
Their  powers  are  subject  to  be  increased,  restricted,  or  re- 
pealed, at  the  will  of  the  legislature,  according  to  the 
varying  exigencies  of  the  State;  vested  rights  acquired 
thereunder,  as  under  all  laws,  only,  remaining  unaffected. 
In  directing,  therefore,  a  particular  tax  by  a  municipal 
corporation,  and  the  appropriation  of  the  proceeds,  the 
legislature  only  exercises  a  power  through  its  subordinate 


agent  which  it  could  exercise  directly.  In  creating  the 
corporation,  or  by  subsequent  legislation,  it  could  author- 
ize specific  taxes  for  specific  purposes;  as,  for  instance,  for 
the  salaries  of  its  mayor  or  supervisors.  The  character 
of  the  purpose — when  there  is  no  constitutional  inhibi- 
tion— cannot  affect  the  power.  With  the  expediency  or 
policy  of  the  purpose  the  judiciary  have  nothing  to  do. 
The  views  we  have  expressed  are  fully  sustained  by 
numerous  adjudications.  The  case  of  The  Town  of  Guil- 
ford  v.  The  Board  of  Supervisors  of  Chenango  County  et  als. 
is  one  of  them,  and  is  directly  in  point.  (3  Ker.  143.) 
The  facts  out  of  which  that  case  arose  are  these :  Certain 
persons,  by  the  names  of  Cornell  and  Clark,  were  elected,' 
in  1838,  commissioners  of  highways  of  the  town  of 
Guilford,  and,  as  such  officers,  by  direction  of  the  voters 
of  the  town,  commenced  a  suit  against  a  certain  turnpike 
company  for  entering  upon  and  taking  possession  of  a 
public  highway  and  bridge  in  the  town,  without  having 
the  same  appraised  and  paid  for  as  private  property.  In 
the  suit,  the  commissioners  were  cast,  and,  in  consequence, 
subjected  to  the  payment  of  costs,  besides  the  fees  of  their 
own  counsel.  They  then  presented  their  claim  for  the 
expenses  incurred  by  reason  of  the  suit,  to  the  auditors 
of  the  town  for  allowance,  but  those  officers  refused  to 
audit  it.  They  then  applied  to  the  court  for  a  manda- 
mus, but  the  application  was  denied  on  the  ground  that 
they  had  a  remedy  by  an  action  at  law.  They  then 
brought  their  suit  against  the  town,  and  failed,  the  Su- 
preme Court  holding  that  the  commissioners  did  not  pos- 
sess authority,  by  virtue  of  their  office,  to  bring  the  suit 
against  the  turnpike  company ;  that  the  electors  of  the 
town  could  not,  by  resolution  or  otherwise,  authorize  the 
suit  in  the  name  of  the  commissioners;  that  the  resolu- 
tion, if  passed  at  a  town  meeting,  did  not  bind  the  town ; 
and  that,  as  a  consequence,  the  commissioners  could  not 
sustain  the  action  for  the  costs  and  expenses  incurred  by 


them.  The  commissioners  had  thus  failed  to  establish 
their  claim  at  law,  and  were  in  the  same  position  with 
that  of  the  holders  of  the  approved  claims  in  the  case  at 
bar,  assuming  the  position  of  the  respondent  that  such 
claims  were  without  legal  obligation.  They  accordingly 
applied  to  the  legislature  for  relief,  and,  in  February,  1851, 
an  act  was  passed,  submitting  to  the  electors  of  the  town 
to  determine  what  amount  of  compensation,  if  any, 
should  be  awarded  to  them  for  the  costs  and  expenses 
they  had  incurred. 

Under  this  act  the  electors,  by  a  large  majority,  decided 
against  the  claim.  On  the  following  year  the  commis- 
sioners again  applied  to  the  legislature  for  relief,  and  in 
February,  1852,  another  act  was  passed,  requiring  the 
county  judge  of  Chenango  County  to  appoint  three  com- 
missioners to  take  proof  of  and  determine  the  amount  of 
the  cost  and  expenses  which  had  been  incurred  in  the 
suits  with  the  turnpike  company,  and  accruing  from  their 
non-payment;  and  to  render  an  award  thereon,  and  mak- 
ing it  the  duty  of  the  supervisors  of  the  county  to  cause  the 
amount  of  the  award  to  be  levied  upon  the  taxable  prop- 
erty of  the  town  of  Guilford,  and  to  be  collected  for  the 
benefit  of  Cornell  and  Clark,  in  the  same  manner  as  other 
taxes  were  collected  by  law.  The  award,  under  the  act, 
was  rendered,  and  thereupon  the  town  instituted  suit  to 
restrain  the  board  of  supervisors  from  levying  and  col- 
lecting the  money,  and  to  prohibit  Cornell  and  Clark 
from  adopting  any  means,  under  the  act  of  the  legislature, 
to  enforce  its  collection,  on  the  ground  that  the  act  was 
unconstitutional  and  void.  The  court,  at  a  special  term, 
decided  the  law  unconstitutional  and  void,  the  proceed- 
ings under  it  of  no  avail,  and  directed  a  decree  perpetu- 
ally enjoining  the  parties  from  taking  any  steps  for  the 
collection  of  the  award.  On  appeal,  the  Supreme  Court, 
at  a  general  term,  reversed  the  decree,  holding  the  law 
constitutional  and  valid.  (18  Barb.  616.)  Opinions  were 
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delivered  by  two  of  the  justices,  Crippen  and  Gray.  Mr. 
Justice  Crippen,  in  his  opinion,  says:  "There  being  no 
prohibitory  constitutional  restriction,  the  legislature  pos- 
sesses the  undoubted  power  to  levy  taxes  upon  particular 
districts,  counties,  towns,  or  other  distinct  localities,  as 
may  seem  just  and  right,  according  to  the  benefits  de- 
rived from  the  objects  of  such  imposition.  This  principle 
is  fully  asserted  and  maintained  by  the  Court  of  Appeals, 
in  the  case  of  The  People  v.  The  Mayor  of  Brooklyn,  above 
cited.  Also,  see  Thomas  v.  Leland,  (24  Wend.  65.)  It 
cannot  be  regarded  as  an  open  question  since  the  decision 
of  the  Court  of  Appeals.  The  legislature,  acting  upon 
the  principle  of  these  cases,  passed  the  act,  on  the  5th  of 
February,  1852,  for  the  purpose  of  affording  relief  to 
Cornell  and  Clark,  against  the  manifest  injustice  to  which 
they  had  been  subjected  by  a  refusal  of  the  town  to  com- 
ply with  a  plain  moral  obligation  resting  upon  it,  but 
which  could  not  be  reached  by  the  strict  rules  of  the 
common  law. 

"My  conclusion  is  that  the  act  in  question  is  eminently 
right  and  proper  to  reach  the  exigency  of  the  case,  and 
fully  authorized  by  the  fundamental  law  of  the  State. 
The  legislature  possessed  the  right  to  pass  the  law,  and 
the  merits  of  the  claim  of  Cornell  and  Clark  furnish 
strong  and  palpable  reasons  for  the  enforcement  of  its 
provisions."  Mr.  Justice  Gray,  in  his  opinion,  observes: 
"The  court  could  not  relieve  them  (the  commissioners  of 
highways)  because  the  electors  acted  without  statute 
authority,  and  hence  there  was  no  legal  obligation  on  the 
part  of  the  town,  as  such,  to  pay. 

"  The  moral  obligation  was  not,  and  could  not  be,  passed 
upon  by  the  court,  for  the  reason  that  the  whole  question 
turned  upon  the  construction  of  a  statute.  An  appeal 
was  then  made  to  the  legislature,  who  were  of  opinion, 
upon  the  facts  established  before  them,  that  Cornell  and 
Clark  had  acted  in  good  faith  in  prosecuting  the  suit 
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brought  by  them  for  the  benefit  of  the  public,  and  because, 
by  strict  legal  rules,  no  remedy  could  be  had  by  them  in 
court,  they  authorized  a  public  tax  to  be  levied  for  their 
relief,  and  apportioned  upon  that  portion  of  the  State 
which  instigated  the  litigation,  and  for  whose  benefit  it 
was  intended.  ...  I  have  never  heard  it  doubted 
that  whenever  a  moral  obligation  exists  on  the  part  of 
the  government  to  relieve  one  of  its  citizens,  sufficient  to 
support  a  promise,  if  the  same  state  of  things  existed  be- 
tween individuals,  the  legislature  has  the  right  to  recog- 
nize the  obligation  and  discharge  it  by  the  imposition  of 
a  tax.  The  legislature  being  the  only  department  of  the 
government  that  can  provide  the  relief,  and  being  unre- 
stricted in  the  exercise  of  their  taxing  power,  except  as 
to  the  mere  manner  of  passing  bills  for  that  purpose, 
must  of  necessity  be  the  exclusive  judges,  when  the  in- 
terest or  the  honor  of  the  government  justify  a  tax,  and 
of  what  portion  of  the  State  ought  in  justice  to  pay  it." 

The  decision  of  the  Supreme  Court  was  taken  to  the 
Court  of  Appeals,  and  was  there  affirmed,  Mr.  Justice 
Denio  using  in  his  opinion  the  following  language: 

"  The  legislature  is  not  confined  in  its  appropriation 
of  the  public  moneys,  or  of  the  sums  to  be  raised  by  tax- 
ation in  favor  of  individuals,  to  cases  in  which  a  legal 
demand  exists  against  the  State.  It  can  thus  recognize 
claims  founded  in  equity  and  justice  in  the  largest  sense 
of  these  terms,  or  in  gratitude  or  charity.  Independently 
of  express  constitutional  restrictions,  it  can  make  appro- 
priations of  money  whenever  the  public  well  being  re- 
quires, or  will  be  promoted  by  it,  and  it  is  the  judge  of 
what  is  for  the  public  good.  It  can,  moreover,  under  the 
power  to  levy  taxes,  apportion  the  public  burdens  among 
all  the  tax-paying  citizens  of  the  State,  or  among  those  of 
a  particular  section,  or  political  division.  It  is  well  settled 
.that  the  authority  to  raise  money  by  the  exercise  of  the 
taxing  power  is  not  in  conflict  with  the  co institutional  pro- 
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visions  protecting  private  property  from  seizure.  The  two 
principles  coexist  in  the  Constitution,  and  it  is  not  diffi- 
cult to  distinguish  between  them."  (3  Kernan,  149.  See, 
also,  as  illustrative  of  the  same  doctrine,  the  following 
cases :  Thomas  v.  Leland,  24  Wend.  66 ;  Shaw  v.  Dennis, 
5  Oilman,  415;  City  of  Bridgeport  v.  Hous.  Railroad  Co., 
15  Conn.  492;  Inhabitants  of  Norwich  v.  County  Commis- 
sioners of  Hampshire,  13  Pick.  60;  Tuchalet&ds.  City  Council 
of  Charleston,  1  Nott  &  McC.  227 :  Wilson  v.  Leland,  2  Peters, 
661,  662;  Id.  412;  People  v.  Mayor  of  Brooklyn,  4  Corns. 
419;  Moms  v.  The  People,  3  Denio,  392;  Grant  v.  Courier, 
24  Barb.  237;  Benson  v.  Mayor  of  Albany,  Id.  248;  Clark 
v.  City  of  Rochester,  Id.  446;  Sharpless  v.  Mayor  of  Phila- 
delphia, 21  Perm.  147 — particularly  opinion  of  Judge  Wood- 
wTard ;  Moers  v.  The  City  of  Reading,  Id.  188,  etc. ;  Cass  v. 
Dillon,  2  Ohio,  613;  Railroad  Co.  v.  Commissioners  of  Clin- 
ton Co.,  1  Ohio  St.  Rep.  89;  Id.  134;  People  v.  Morris, 
13  Wend.  337 ;  The  People  v.  Mayor  of  New  York,  25  Wend. 
681 ;  People  v.  Draper,  25  Barb.  370 ;  The  State,  use  of  Wash- 
ington Co.  v.  Baltimore  and  Ohio  Railroad  Co.,  12  Gill  & 
Johns.  436.) 

The  only  clause  of  the  constitution  to  which  we  are 
cited  by  the  respondents  is  contained  in  the  37th  section 
of  article  4,  which  enjoins  upon  the  legislature  the  duty 
to  restrict  cities  and  incorporated  villages  in  their  power 
of  taxation  and  of  contracting  debts.  By  this  clause  it  is 
contended  that  the  legislature,  having  once  exercised  its 
powers  in  limiting  the  extent  of  taxation  in  municipal 
corporations,  is  prohibited  from  conferring  any  greater 
authority  to  tax  property.  We  do  not  perceive  in  the 
provision  in  question  any  restriction  upon  the  actual  con- 
trol of  the  legislature  over  the  whole  subject  of  municipal 
taxation  at  all  times.  Certainly  there  is  none  in  express 
terms,  and  none  can  be  fairly  implied  from  the  end  to 
which  the  action  of  the  legislature  is  by  the  provision  to 
be  directed — the  prevention  of  abuses  in  assessments  and 
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in  contracting  debts.  "The  restriction  contemplated," 
says  the  Supreme  Court  of  New  York,  in  speaking  of  the 
clause  in  the  constitution  of  that  State,  corresponding  in 
exact  language  with  the  one  in  our  own,  "was  meant  to 
be  exclusively  under  legislative  discretion  and  control, 
and  to  be  effected  by  statute,  and  not  by  the  organic  law . 
Where  a  duty  in  respect  to  a  particular  thing  is  enjoined 
by  the  constitution  upon  the  legislative  branch  of  the 
government,  and  the  mode  of  doing  it  is  left  exclusively 
to  legislative  discretion,  even  though  the  authority  may 
have  been  previously  exercised  by  the  legislature,  no 
limitation  is  thereby  set  to  legislative  power,  nor  can  an 
intention  be  implied  on  the  part  of  the  framers  of  the 
constitution,  or  the  people  who  adopted  it,  to  restrict  the 
law-making  department  in  the  manner  of  discharging 
the  duty.  No  just  or  logical  implication  can  arise  that 
in  the  section  under  review  it  was  intended  to  restrain 
the  legislature,  when  dealing  with  the  subject  of  muni- 
cipal power,  from  conferring  upon  municipal  govern- 
ments new  and  enlarged  powers,  in  respect  to  taxation  and 
the  creation  of  debts,  if,  in  its  wisdom,  good  government 
and  the  welfare  and  interests  of  the  community  to  be 
effected  were  to  be  thereby  promoted."  (Grant  v.  Courier, 
24  Barb.  241;  Clark  v.  The  City  of  Rochester,  Id.  487.) 

It  only  remains  to  consider  the  objection  taken  by  the 
respondent  to  the  form  of  the  act.  It  is  assumed  that  the 
act  is  not  in  itself  a  law  passed  by  the  legislature,  but  a 
mere  proposition,  to  be  submitted  to  the  people  under  a 
certain  condition  as  to  whether  it  should  take  effect  or 
not  as  a  law.  The  objection  was  not  urged  upon  the 
attention  of  the  court  on  the  argument,  nor  is  it  taken  in 
the  return  of  the  respondents.  It  is  put  forth  for  the  first 
time  in  the  brief  of  the  counsel,  filed  since  the  argument. 
We  do  not,  however,  for  that  reason,  pass  the  objection 
by  without  notice,  as,  if  true  in  fact,  it  is  not  merely  tech- 
nical, but  one  which  goes  to  the  entire  efficacy  of  the  act. 
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The  clause  in  the  act  upon  which  the  objection  rests  is 
that  which  provides  that  if  within  the  period  intervening 
the  publication  of  the  report  of  the  examiners  and  the 
succeeding  general  election,  a  "petition  in  writing  be 
presented  to  the  president  of  the  board  of  supervisors, 
signed  by  at  least  five  hundred  qualified  voters,  residents 
in  said  city  and  county,  whose  names  are  found  in  the 
assessment  roll  as  taxpayers,  for  the  year  one  thousand 
eight  hundred  and  fifty-eight,  requesting  that  the  ques- 
tion of  issuing  bonds,  according  to  the  report  of  said  board 
of  examiners,  may  be  submitted  to,  and  determined  by, 
the  qualified  electors  of  said  city  and  county,  then  such 
question  shall  be  so  submitted  and  determined  at  the  next 
general  election,  to  be  held  on  the  first  Wednesday  of  Sep- 
tember, A.  D.  one  thousand  eight  hundred  and  fifty-eight, 
in  such  mode  as  the  board  of  supervisors  shall,  by  order 
or  regulation,  prescribe,  and  subject  to  the  general  laws 
regulating  elections.  If  no  petition  signed  by  the  requisite 
number  of  qualified  persons  be  presented  to  the  president 
of  the  board  of  supervisors  as  aforesaid,  the  assent  of  the 
people  to  the  issuing  of  said  bonds  shall  be  presumed,  and 
in  that  case,  and  also  in  case  it  be  so  determined  by  a 
majority  of  the  electors  voting  at  the  general  election,  as 
aforesaid,  then  the  said  bonds  shall  issue  as  hereinafter 
provided." 

It  appears  from  this  clause  that  the  only  question  which 
was  to  be  submitted  to  the  people,  if  demanded,  was  that 
of  issuing  bonds  according  to  the  report  of  the  examiners. 
Of  the  many  provisions  of  the  act,  no  other  was,  in  any 
respect,  made  dependent  upon  the  vote  of  the  people,  and 
this  was  only  in  effect  a  submission  upon  a  certain  con- 
tingency of  the  action  of  the  board.  Upon  that,  if  de- 
sired, the  people  might  pass.  The  act  itself  took  effect, 
as  a  law,  immediately,  and  was  not  dependent  upon  any 
other  body.  Not  so  the  act  considered  in  Barto  v.  Himrod, 
cited  by  counsel,  from  4th  Selden,  486.  The  act  in  that 
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case  was  made  to  depend  entirely  for  its  force  upon  the 
vote  of  the  people.  One  of  its  sections,  in  terms,  pro- 
vided that  the  electors  should  determine,  at  the  annual 
election,  whether  the  act  should  or  should  not  become  a  law. 

The  act  in  question  authorized  the  issue  of  the  bonds 
upon  the  condition  that  objection  to  their  issue  was  not 
interposed  in  a  specified  manner.  As  an  emanation  of 
the  legislative  will,  it  was  perfect  in  all  its  parts.  The 
condition  upon  the  exercise  of  the  authority  was  imposed 
by  the  legislature  itself,  and  involved  no  delegation  of 
legislative  authority.  Laws  may  be  absolute,  dependent 
upon  no  contingency,  or  they  may  be  subject  to  such  con- 
ditions as  the  legislature,  in  its  wisdom,  may  impose. 
They  may  take  effect  only  upon  the  happening  of  events 
which  are  future  and  uncertain ;  and,  among  others,  the 
voluntary  act  of  the  parties  upon  whom  they  are  designed 
to  operate.  They  are  not  the  less  perfect  and  complete 
when  passed  by  the  legislature,  though  future  and  con- 
tingent events  may  determine  whether  or  not  they  shall 
ever  take  effect.  In  anticipation  of  invasion,  or  insur- 
rection, or  local  disturbance,  or  other  emergencies  requir- 
ing the  exercise  of  special  powers,  acts  are  constantly 
passed,  and  yet  no  one  has  ever  questioned  their  validity 
as  laws,  because  dependent  in  their  operation  upon  occa- 
sions which  may  never  arise.  So  the  legislature  may 
confer  a  power  without  desiring  to  enforce  its  exercise, 
and  leave  the  question  whether  it  shall  be  assumed  to  be 
determined  by  the  electors  of  a  particular  district.  The 
legislature  may  determine  absolutely  what  shall  be  done, 
or  it  may  authorize  the  same  thing  to  be  done  upon  the 
consent  of  third-  parties.  It  may  command,  or  it  may 
only  permit ;  and  in  the  latter  case,  as  in  the  former,  its  acts 
have  the  efficacy  of  laws.  So  in  the  present  case  the  com- 
missioners were  required  to  issue  bonds  to  the  holders  of  the 
approved  claims,  subject  only  to  the  condition  that  objec- 
tion was  not  taken  to  their  issue  in  a  particular  manner. 


15 

The  authority  in  them  was  ample,  and  the  obligation 
perfect,  subject,  it  is  true,  to  be  suspended  only  upon  one 
event,- which  has  never  happened.  We  confess  our  ina- 
bility to  perceive  the  force  of  the  objection  taken  by  the 
learned  counsel  of  the  respondent  to  the  validity  of  the 
act  in  question,  and  the  authorities  cited  by  him  do  not 
support  his  position.  "  Half  the  statutes  on  our  books," 
says  the  Supreme  Court  of  Pennsylvania,  in  noticing  a 
similar  objection  to  an  act  of  the  legislature  of  that  State, 
"are,  in  the  alternative,  depending  on  the  discretion  of 
some  person  or  persons  to  whom  is  confided  the  duty  of 
determining  whether  the  proper  occasion  exists  for  exe- 
cuting them.  But  it  cannot  be  said  that  the  exercise  of 
such  a  discretion  is  the  making  of  the  law.  New  privi- 
leges, conferred  on  a  public  corporation,  need  not  be  ab- 
solute and  peremptory,  so  as  to  force  them  on  the  members 
against  their  consent.  When  individuals  or  corporators 
are  merely  authorized  to  do  a  thing,  the  doing  of  it  neces- 
sarily depends  on  their  own  will;  and  we  can  see  no 
reason  why  the  acceptance  of  a  new  power,  tendered  to  a 
public  corporation,  may  not  be  made  to  depend  on  the 
will  of  the  people,  when  it  is  expressed  by  themselves,  as 
well  as  when  it  is  spoken  by  the  mouths  of  their  officers 
and  agents."  (Moers  v.  City  of  Reading,  21  Penn.  202.) 
And  on  a  similar  question,  the  Supreme  Court  of  Ohio 
observes  that  the  true  distinction  "is  between  the  delega- 
tion of  power  to  make  the  law,  which  necessarily  involves 
a  discretion  as  to  what  it  shall  be,  and  conferring  an  au- 
thority or  discretion  as  to  its  execution,  to  be  exercised 
under  and  in  pursuance  of  the  law.  The  first  cannot  be 
done;  to  the  latter,  no  valid  objection  can  be  made." 
(The  Cincinnati,  Wilmington  and  Zanesville  Railroad  Co.v. 
Commissioners  of  Clinton  County,  1  Oh.  Stat.  R.  88;  see, 
also,  Grant  v.  Courier,  24  Barb.  242;  Clark  v.  City  of 
Rochester,  Id.  467.) 

From  the  conclusions  to  which  we  have  arrived,  it 
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follows  that  the  District  Court  erred,  and  its  judgment 
must  be  reversed,  with  instructions  to  enter  judgment 
for  the  relator  on  the  demurrer,  and  to  award  a  peremp- 
tory writ,  commanding  the  respondents  to  sign  and  issue 
bonds  to  the  relator  for  the  amount  of  the  claims  held  by 
him,  which  were  approved  by  the  examiners  under  the 
act  of  April  20,  1858,  upon  the  surrender  of  such  claims 
for  cancellation. 

Ordered  accordingly. 


Treason  defined  by  the  Constitution.  Meaning  of  the  term  "  enemies  " 
in  the  clause  defining  treason,  and  of  the  terms  "levying  war"  and 
'"  giving  aid  and  comfort  to  the  enemy." 
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U.  S.  Circuit  Court  for  the  Northern  District  of  California 

IN 

UNITED   STATES  vs.  GREATHOUSE  et  al., 

DELIVERED   BY 


OF  U.  S.  SUPREME  COURT, 


^ 

OF  THE  U.  S.  DISTRICT  COURT,  ' 

October  17,  1863* 


On  the  fifteenth  day  of  March,  1863,  the  schooner  J.  M. 
Chapman  was  seized  in  the  harbor  of  San  Francisco  by 
the  United  States  revenue  officers,  while  sailing,  or  about 
to  sail,  on  a  cruise  in  the  service  of  the  Confederate  States 
against  the  commerce  of  the  United  States;  and  the 
leaders  of  the  expedition,  consisting  of  Bidgeley  Great- 
house,  Asbury  Harpending,  Alfred  Rubery,  William  C. 
Law,  Lorenzo  L.  Libby,  with  several  others,were  indicted, 
under  the  act  of  Congress  of  July  17,  1862,  for  engaging 
in,  and  giving  aid  and  comfort  to  the  then  existing  re- 
bellion against  the  government  of  the  United  States. 

The  indictment  alleged  in  substance: 

*  Reported  in  4  Sawyer,  457. 


1.  The  existence  of  a   rebellion   against  the  United 
States,  their  authority  and  laws; 

2.  That  the  defendants  traitorously  engaged  in,  and 
gave  aid  and  comfort  to,  the  same ; 

3.  That  in  the  execution  of  their  treasonable  purposes 
they  procured,  fitted  out,  and  armed  a  vessel  to  cruise  in 
the  service  of  the  rebellion,  on  the  high  seas,  and  com- 
mit hostilities  against  the  citizens,  property,  and  vessels 
of  the  United  States;  and  that  the  vessel  sailed  on  such 
cruise. 

The  cause  came  on  for  trial  at  the  October  term  of  1863. 
A  nolle  prosequi  was  entered  as  to  Law  and  Libby,  and 
the}7  became  witnesses  for  the  prosecution.  The  trial 
lasted  several  weeks. 

The  testimony  showed  that  Harpending,  a  native  of 
Kentucky,  and  Rubery,  a  native  of  England,  had  for 
some  time  contemplated  the  fitting  out  of  a  privateer  at 
San  Francisco,  for  the  purpose  of  taking  several  of  the 
mail  steamships  plying  between  that  port  and  Panama, 
and  other  vessels.  With  this  object  in  view,  Harpending 
had  gone  across  the  country  to  Richmond,  Virginia,  and 
procured  from  Jefferson  Davis,  the  President  of  the  Con- 
federate States,  a  letter  of  marque,  authorizing  him  to 
prey  upon  the  commerce  of  the  United  States,  and  to 
burn,  bond,  or  take  any  vessel  of  their  citizens;  and  also 
a  letter  of  instructions  directing  him  how  to  act,  and  con- 
taining the  form  of  the  bond,  in  case  any  prize  taken 
should  be  bonded.  Upon  his  return  to  San  Francisco,  he 
and  Rubery  made  arrangements  for  the  purchase  of  such 
a  vessel  as  would  suit  their  purpose;  but  these  arrange- 
ments afterward  failed,  on  account  of  the  dishonor  of  the 
drafts  drawn  for  the  purchase  money  by  Rubery,  and  the 
consequent  want  of  funds.  They,  also,  made  a  voyage  to 
Cerros  Island  for  the  purpose  of  examining  into  its  fitness 
as  a  depot  and  as  a  rendezvous  whence  to  attack  the 
Panama  steamers. 
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In  January  or  February,  1863,  Harpending  made  the 
acquaintance,  at  San  Francisco,  of  William  C.  Law,  a  ship 
captain;  broached  to  him  the  project  of  fitting  out  a  pri- 
vateer; stated  what  had  been  done;  exhibited  his  letter 
of  marque  and  instructions;  solicited  him 'to  enter  into 
the  enterprise,  and  assist  in  procuring  a  vessel;  and  said, 
among  other  things,  that,  if  he  succeeded  in  carrying  out 
his  previous  arrangements,  he  could  easily  have  taken  three 
of  the  mail  steamers.  Law  agreed  to  take  part  in  the 
scheme;  and  soon  afterward  pointed  out  the  schooner 
/.  M.  Chapman,  a  vessel  of  about  ninety  tons  burden,  and 
a  fast  sailer,  as  well  adapted  for  the  intended  cruise. 
Several  meetings  in  reference  to  the  subject  took  place 
between  Harpending,  Rubery,  Law,  and  the  defendant 
Greathouse,  who  had  been  introduced  by  Harpending  to 
Law  as  a  capitalist;  and  the  result  was  that  Greathouse 
purchased  the  schooner,  and  furnished  money  to  procure 
arms,  ammunition,  and  stores,  and  to  engage  a  mate  and 
a  crew.  The  next  morning  Law  took  charge  of  the 
schooner;  moved  it  to  a  wrharf  at  the  city  front;  informed 
Libby  of  the  project,  and  induced  him  to  go  as  mate,  and 
engaged  four  seamen  and  a  cook. 

All  this  time  Greathouse  gave  out  that  he  was  acting 
in  the  interest  of  the  "Liberal  Party"  in  Mexico,  and 
under  this  pretext,  arms  and  ammunition  were  purchased, 
consisting  of  two  brass  rifled  twelve-pounders,  shells, 
fuse,  powder,  muskets,  pistols,  lead,  caps,  and  knives. 
These  were  packed  in  cases  marked  "oil-mill"  and  "ma- 
chinery," and  shipped  as  quietly  as  possible;  and  there 
was  also  shipped  a  number  of  uniforms,  such  as  are 
usually  worn  by  men  on  vessels  of  war.  A  large  amount 
of  lumber  was  also  purchased  and  shipped,  with  which  to 
construct  berths,  a  prison  room,  and  a  lower  deck.  While 
these  preparations  were  going  on,  and  everything  was  be- 
ing made  ready  to  get  off,  the  relations  in  which  the  par- 
ticipants were  to  stand  in  respect  to  one  another  were 
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arranged.  It  was  settled  that  Greathouse,  in  considera- 
tion of  the  material  aid  he  had  furnished,  should  be  first, 
and  that  Law  should  be  sailing  master,  and  second  in 
charge.  There  was  some  discussion  as  to  the  share  each 
was  to  have  in  the  fruits  of  the  expedition ;  and  though 
nothing  definite  was  settled,  it  was  understood  that  Great- 
house  was  to  have  the  largest  share,  Harpending  the  next, 
Law  next,  Rubery  fourth,  and  Libby  fifth.  The  plan  of 
the  cruise  was  to  sail  from  San  Francisco  on  Sunday, 
March  15,  1863,  to  the  island  of  Guadalupe,  which  lies 
some  three  hundred  miles  off  the  coast  of  California; 
there  land  Harpending  and  the  fighting  men  who  were 
to  be  shipped  on  the  night  of  Saturday,  March  14; 
thence  proceed  to  Manzanillo,  and  discharge  such  freight 
as  might  be  taken;  then  return  to  Guadalupe,  and  fit 
the  schooner  for  privateering  purposes;  then  proceed 
again  to  Manzanillo,  where  the  men  were  to  be  enrolled 
and  their  names  inserted  in  the  letter  of  marque,  a  copy 
of  which  was  thereupon  to  be  forwarded  to  the  govern- 
ment of  the  Confederate  States.  It  was  their  plan  first 
to  capture  a  steamer  bound  from  San  Francisco  to  Pan- 
ama, on  its  arrival  at  Manzanillo,  land  its  passengers,  and 
with  the  steamer  thus  taken  capture  a  second  steamer; 
next  to  seize  a  vessel  from  San  Francisco;  then  engaged 
in  recovering  treasure  from  the  wreck  of  the  steamer 
Golden  Gate;  thence  they  were  to  go  to  the  Chincha 
Islands  and  burn  United  States  vessels  there;  thence  to  the 
China  Sea,  and  finally  into  the  Indian  Ocean  to  join  Ad- 
miral Semmes.  In  pursuance  of  this  plan,  and  to  prevent 
suspicion,  the  schooner  was  "put  up"  for  Manzanillo.  A 
partial  cargo  was  shipped  on  board ,  and  Law  cleared  at 
the  custom-house  for  that  port,  signing  and  swearing  to 
a  false  manifest.  On  the  night  of  March  14,  in  accord- 
ance with  the  plan  arranged,  all  the  participants  went  on 
board.  Fifteen  persons,  who  had  been  employed  by 
Harpending  as  privateersmen,  were  placed  in  the  hold 


in  an  open  space  left  for  them  among  the  cargo,  directly 
under  the  main  hatch.  The  only  person  absent  was  Law, 
who  remained  on  shore  with  the  understanding  that  he 
should  be  on  hand  before  morning.  It  appeared  after- 
ward that  he  had  become  intoxicated,  and  did  not  get 
down  to  keep  his  appointment  until  after  the  schooner 
had  been  seized. 

During  the  evening,  Rubery  had  heard  rumors  that 
the  vessel  was  to  be  overhauled,  and  as  the  morning  ap- 
proached and  Law  did  not  appear,  he  proposed  sailing 
without  him.  At  daylight,  Law  being  still  absent,  Libby 
cast  off  the  lines  and  began  working  the  schooner  out 
from  the  wharf  into  the  stream.  The  mainsail  was 
partially  hoisted,  but  no  sooner  had  the  wharf  been  left, 
than  two  boats  were  observed  putting  off  from  the  L^nited 
States  sloop-of-war  Cyane,  then  lying  at  anchor  in  the 
bay.  As  they  headed  for  the  schooner,  Libby,  pointing 
at  them,  said  to  Greathouse  that  they  were  after  them. 
Rubery  then  insisted  on  running  up  the  sails,  but  Libby 
replied  that  there  was  no  wind,  and  it  would  be  useless. 
In  a  few  minutes  afterward  the  schooner  was  boarded  and 
seized  by  the  officers  of  the  United  States,  and  the  enter- 
prise nipped  in  the  bud.  Scarcely  had  the  seizure  been 
effected,  when  Law  made  his  appearance  on  board  and 
was  arrested  with  the  others. 

The  revenue  officers  of  the  United  States  had  been 
aware  of  the  intended  enterprise  from  an  early  period, 
and  maintained  a  constant  watch  night  and  day  on  the 
vessel.  They  knew  the  character  of  the  cargo,  which  had 
been  carefully  noted  by  the  watchmen ;  were  aware  of  the 
shipment  of  arms,  and  saw  the  cases  with  their  false 
marks.  On  the  Saturday  afternoon  when  the  schooner 
was  cleared  for  Manzanillo,  they  increased  the  watch, 
chartered  a  steam  tug,  and  put  policemen  on  board.  They 
also  made  arrangements  for  the  reception  and  confine- 
ment of  prisoners  at  the  United  States  fortifications  on 
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Alcatraz  Island,  and  procured  the  two  boats  with  their 
crews  from  the  warship  Cyane  to  act  in  conjunction  with 
them  on  a  given  signal.  In  the  evening  the  revenue 
officers  themselves  went  on  board  the  tug,  proceeded  to  a 
wharf  next  that  at  which  the  J.  M.  Chapman  lay,  and 
watched  the  men  going  on  board.  When  the  schooner 
cast  off  its  lines  at  daylight  and  headed  out  into  the 
stream,  the  boats  from  the  Cyane  put  off  and  boarded  it 
according  to  previous  arrangement;  and  at  the  same  time 
the  tug  steamed  up.  Greathouse  and  Libby  were  on 
deck,  the  others  were  below.  Fifteen  men  were  found  in 
the  hold  under  the  hatch,  besides  two  sailors,  who  had 
been  placed  there  over  night  to  prevent  them  from  leav- 
ing the  vessel.  A  search  being  instituted  for  papers,  a 
number  of  scraps,  some  torn,  some  chewed,  and  some 
partially  burned,  were  found  strewn  about  the  hold.  The 
two  sailors  .confined  testified  that  some  of  the  party 
had  employed  the  time  intervening  between  the  board- 
ing of  the  vessel  and  the  opening  of  the  hatchway  in  de- 
stroying papers.  Loaded  pistols  and  bowie-knives  were 
found  stowed  away  in  the  interstices  between  the  pack- 
ages of  the  cargo.  In  the  baggage  of  Harpending  and 
Rubery  were  found,  among  other  papers,  a  proclamation 
to  the  people  of  California  to  throw  off  the  authority  of 
the  United  States;  a  plan  for  the  capture  of  the  United 
States  forts  at  San  Francisco,  and  particularly  Alcatraz ; 
also  the  form  of  an  oath  of  fidelity  to  their  cause,  with  an 
imprecation  of  vengeance  on  all  who  should  prove  false. 
It  was  shown  that  some  of  these  papers  were  in  the  hand- 
writing of  Harpending;  and  Rubery  admitted  that  he 
and  one  of  the  defendants  had  spent  some  time  in  pre- 
paring the  oaths. 

After  the  seizure  and  arrest,  the  prisoners  were  taken  to 
Alcatraz  and  confined.  The  schooner  was  unloaded,  and 
the  arms  and  munitions  examined.  An  army  officer 
testified  that,  in  his  opinion,  the  schooner  might  have 


destroyed  a  Panama  steamer;  but  naval  officers  expressed 
a  doubt  whether  this  could  have  been  done. 

The  defence  offered  no  testimony;  but  claimed,  among 
other  things,  that  a  state  of  war  existed  between  the  United 
States  and  the  Confederate  States;  that  the  latter  were 
entitled  to,  and  had  in  fact  received  from  the  former, 
belligerent  rights;  that  privateering  on  the  part  of  either 
side  was  a  legitimate  mode  of  warfare,  and  made  those 
engaged  amenable  only  to  the  laws  of  war;  that  at  least 
the  defendants  could  not  then  be  held  to  have  committed 
any  offence  of  which  the  court  could  take  jurisdiction. 
They  also  claimed  that  the  schooner  had  not  started  on 
her  voyage,  but  had  left  the  wharf  with  the  intention  of 
anchoring  in  the  stream  and  waiting  there  for  the  captain 
and  papers;  that  whatever  the  ultimate  intention  might 
have  been,  there  had,  in  fact,  been  no  commencement  of 
the  cruise,  and  that,  at  any  rate,  no  offence  could  have 
been  committed  until  the  schooner  had  reached  Man- 
zanillo,  and  been  ready  to  commence  hostilities.  They 
finally  insisted  that  there  could  be  no  treason  and  no 
conviction  under  the  indictment,  for  the  reason  that  "aid 
and  comfort"  had  not  been  actually  given. 

After  argument  of  the  case  by  counsel,  Mr.  Justice 
FIELD  delivered  the  following  charge  to  the  jury. 

Gentlemen  of  the  Jury:  Before  proceeding  to  give  any 
instructions  in  this  case,  it  may  be  proper  to  briefly  call 
attention  to  your  appropriate  and  only  province  in  the 
determination  of  the  issues  presented.  There  prevails 
a  very  general,  but  an  erroneous,  opinion  that  in  all 
criminal  cases  the  jury  are  the  judges  as  well  of  the 
law  as  of  the  fact — that  is,  that  they  have  a  right  to  dis- 
regard the  law  as  laid  down  by  the  court,  and  to  follow 
their  own  notions  on  the  subject.  Such  is  not  the  right 
of  the  jury.  They  have  the  power,  it  is  true,  to  disregard 
the  instructions  of  the  court,  and,  in  case  of  acquittal, 
their  decision  will  be  final — for  new  trials  are  not  granted 
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in  criminal  cases  where  a  verdict  has  passed  in  favor  of 
the  defendant;  but  they  have  no  moral  right  to  adopt 
their  own  views  of  the  law.  It  is  their  duty  to  take  the 
law  from  the  court  and  apply  it  to  the  facts  of  the  case. 
It  is  the  .province  of  the  court,  and  of  the  court  alone,  to 
determine  all  questions  of  law  arising  in  the  progress  of 
a  trial ;  and  it  is  the  province  of  the  jury  to  pass  upon 
the  evidence  and  determine  all  contested  questions  of 
fact.  The  responsibility  of  deciding  correctly  as  to  the 
law  rests  solely  with  the  court,  and  the  responsibility  of 
finding  correctly  the  facts  rests  solely  with  the  jury. 
The  separation  of  the  functions  of  the  court  from  those 
of  the  jury,  in  this  respect,  is  essential  to  the  efficacy  and 
safety  of  jury  trials.  Any  other  doctrine  would  lead  only 
to  confusion  and  uncertainty  in  the  administration  of 
justice.  "I  hold  it,"  says  Mr.  Justice  Story,  " the  most 
sacred  constitutional  right  of  every  party  accused  of 
crime,  that  the  jury  should  respond  as  to  the  facts,  and 
the  court  as  to  the  law.  .  .  .  This  is  the  right  of  every 
citizen,  and  it  is  his  only  protection." 

You  will  therefore,  in  this  case,  gentlemen,  take  the 
law  from  the  court,  and  follow  it.  If  the  court  err,  the 
responsibility  will  not  be  shared  by  you. 

The  defendants  are  indicted  for  engaging  in,  and  giv- 
ing aid  and  comfort  to,  the  existing  rebellion  against  the 
government  of  the  United  States.  The  indictment  is 
framed  under  the  second  section  of  the  act  of  Congress  of 
July  17,  1862,  entitled  "An  act  to  suppress  insurrection, 
to  punish  treason  and  rebellion,  to  seize  and  confiscate 
the  property  of  rebels,  and  for  other  purposes;"  and  it 
charges  the  commission  of  acts,  which,  in  the  judgment 
of  the  court,  amount  to  treason  within  the  meaning  of 
the  Constitution.  Treason  is  the  only  crime  defined  by 
the  Constitution.  That  instrument  declares  that "  treason 
against  the  United  States  shall  consist  only  in  levying  war 
against  them,  or  in  adhering  to  their  enemies,  giving 
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them  aid  and  comfort."  The  clause  was  borrowed  from 
an  ancient  English  statute,  enacted  in  the  year  1352,  in 
the  reign  of  Edward  the  III,  commonly  known  as  the 
statute  of  treasons.  Previous  to  the  passage  of  that  statute 
there  was  great  uncertainty  as  to  what  constituted  treason. 
Numerous  offences  were  raised  to  its  grade  by  arbitrary 
constructions  of  the  law.  The  statute  was  passed  to  re- 
move this  uncertainty,  and  to  restrain  the  power  of  the 
crown  to  oppress  the  subject  by  constructions  of  this 
character.  It  comprehends  all  treason  under  seven  dis- 
tinct branches.  The  framers  of  our  Constitution  selected 
one  of  these  branches,  and  declared  that  treason  against 
the  United  States  should  be  restricted  to  the  acts  which 
it  designates.  "  Treason  against  the  United  States,"  is  the 
language  adopted,  "shall  consist  only  in  levying  war 
against  them,  or  adhering  to  their  enemies,  giving  them 
aid  and  comfort."  No  other  acts  can  be  declared  to  con- 
stitute the  offence.  Congress  can  neither  extend,  nor  re- 
strict, nor  define  the  crime.  Its  power  over  the  subject  is 
limited  to  prescribing  the  punishment. 

At  the  time  the  Constitution  was  framed,  the  language 
incorporated  into  it,  from  the  English  statute,  had  re- 
ceived judicial  construction,  and  acquired  a  definite  mean- 
ing; and  that  meaning  has  been  generally  adopted  by  the 
courts  of  the  United  States.  Thus  Chief  Justice  Marshall, 
in  commenting  upon  the  term  "  levying  war,"  says:  "It 
is  a  technical  term.  It  is  used  in  a  very  old  statute 
of  that  country  whose  language  is  our  language,  and 
whose  laws  form  the  substratum  of  our  laws.  It  is 
scarcely  conceivable  that  the  term  was  not  employed  by  the 
framers  of  our  Constitution  in  the  sense  which  had  been 
affixed  to  it  by  those  from  whom  we  borrowed  it.  So  far 
as  the  meaning  of  any  terms,  particularly  terms  of  art,  is 
completely  ascertained,  those  by  whom  they  are  employed 
must  be  considered  as  employing  them  in  that  ascertained 
meaning,  unless  the  contrary  be  proved  by  the  context. 
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It  is,  therefore,  reasonable  to  suppose,  unless  it  be  incom- 
patible with  other  expressions  of  the  Constitution,  that 
the  term  'levying  war'  is  used  in  that  instrument  in  the 
same  sense  in  which  it  was  understood  in  England  and 
in  this  country,  to  have  been  used  in  Statute  25  of  Edward 
III,  from  which  it  is  borrowed." 

The  constitutional  provision,  as  you  perceive,  is  divided 
into  two  clauses,  "  levying  war  against  the  United  States," 
and  "adhering  to  their  enemies,  giving  them  aid  and 
comfort."  The  term  "  enemies,"  as  used  in  the  second 
clause,  according  to  its  settled  meaning,  at  the  time  the 
Constitution  was  adopted,  applies  only  to  the  subjects  of 
a  foreign  power  in  a  state  of  open  hostility  with  us.  It 
does  not  embrace  rebels  in  insurrection  against  their  own 
government.  An  enemy  is  always  the  subject  of  a  foreign 
power  who  owes  no  allegiance  to  our  government  or  coun- 
try. We  may,  therefore,  omit  all  consideration  of  this 
second  clause  in  the  constitutional  definition  of  treason. 
To  convict  the  defendants  they  must  be  brought  within 
the  first  clause  of  the  definition.  They  must  be  shown  to 
have  committed  acts  which  amount  to  a  levying  of  war 
against  the  United  States.  To  constitute  a  levying  of  war 
there  must  be  an  assemblage  of  persons  in  force  to  over- 
throw the  government,  or  to  coerce  its  conduct.  The 
words  embrace  not  only  those  acts  by  which  war  is  brought 
into  existence,  but  also  those  acts  by  which  war  is  prose- 
cuted. They  levy  war  who  create  or  carry  on  war.  The 
offence  is  complete,  whether  the  force  be  directed  to  the 
entire  overthrow  of  the  government  throughout  the  coun- 
try or  only  in  certain  portions  of  the  country,  or  to  defeat 
the  execution  and  compel  the  repeal  of  one  of  its  public 
laws. 

It  is  not,  however,  necessary  that  I  should  go  into  any 
close  definition  of  the  words  "  levying  war,"  for  it  is  not 
sought  to  apply  them  to  any  doubtful  case.  War  has 
been  levied  against  the  United  States.  War  of  gi- 
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gantic  proportions  is  now  waged  against  them,  and  the 
government  is  struggling  with  it  for  its  life.  War  being 
levied,  all  who  aid  in  its  prosecution,  whether  by  open 
hostilities  in  the  field,  or  by  performing  any  part  in  the 
furtherance  of  the  common  object,  "  however  minute  or 
however  remote  from  the  scene  of  action,"  are  equally 
guilty  of  treason  within  the  constitutional  provision.  In 
treason  there  are  no  accessories;  all  who  engage  in  the 
rebellion  at  any  stage  of  its  existence,  or  who  designedly 
give  to  it  any  species  of  aid  and  comfort,  in  whatever 
part  of  the  country  they  may  be,  stand  on  the  same  plat- 
form ;  the}7  are  all  principals  in  the  commission  of  the 
crime;  they  are  all  levying  war  against  the  United  States. 
In  Ex  parte  J3  oilman  and  Ex  parte  Swartwout,  (4Cranch, 
127,)  Mr.  Chief  Justice  Marshall,  in  delivering  the  opinion 
of  the  Supreme  Court  of  the  United  States,  said :  "  It  is 
not  the  intention  of  the  court  to  say  that  no  individual 
can  be  guilty  of  this  crime  who  has  not  appeared  in  arms 
against  his  country.  On  the  contrary,  if  war  be  actually 
levied — that  is,  if  a  body  of  men  be  actually  assembled 
for  the  purpose  of  effecting  by  force  a  treasonable  purpose, 
all  those  who  perform  any  part,  however  minute,  or  how- 
ever remote  from  the  scene  of  action,  and  who  are  actually 
leagued  in  the  general  conspiracy,  are  to  be  considered  as 
traitors."  And  in  commenting  upon  this  language,  on 
on  the  trial  of  Burr,  the  same  distinguished  judge  said  : 
"According  to  the  opinion,  it  is  not  enough  to  be  leagued 
in  the  conspiracy,  and  that  war  be  levied,  but  it  is  also 
necessary  to  perform  a  part ;  that  part  is  the  act  of  levy- 
ing war.  That  part,  it  is  true,  may  be  minute;  it  may 
not  be  the  actual  appearance  in  arms,  and  it  may  be  re- 
mote from  the  scene  of  action,  that  is,  from  the  place 
where  the  army  is  assembled ;  but  it  must  be  a  part,  and 
that  part  must  be  performed  by  a  person  who  is  leagued 
in  the  conspiracy.  This  part,  however  minute  or  remote, 
constitutes  the  overt  act,  of  which  alone  the  person  who 
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performs  it  can  be  convicted."  (2  Burr's  Trial,  438-9.) 
The  indictment  in  the  present  case,  as  I  have  already 
stated,  is  based  upon  the  second  section  of  the  act  of  July 
17,  1862.  The  Constitution,  although  denning  treason, 
leaves  to  Congress  the  authority  to  prescribe  its  punish- 
ment. In  1790,  Congress  passed  an  act  fixing  to  the 
offence  the  penalty  of  death.  By  the  first  section  of  the 
act  of  July,  1862,  Congress  gave  a  discretionary  power  to 
the  courts  to  inflict  the  penalty  of  death  or  fine  and  im- 
prisonment, providing  that  in  either  case  the  slaves  of  the 
party  convicted,  if  any  he  have,  shall  be  liberated.  The 
second  section  of  the  act  declares  "  that  if  any  person  shall 
hereafter  incite,  set  on  foot,  assist,  or  engage  in  any  rebellion 
or  insurrection  against  the  authority  of  the  United  States, 
or  the  laws  thereof,  or  shall  give  aid  or  comfort  thereto, 
or  shall  engage  in  or  give  aid  and  comfort  to  any  such 
existing  rebellion  or  insurrection,  and  be  convicted  thereof 
such  person  shall  be  punished  by  imprisonment  for  a 
period  not  exceeding  ten  years,  or  by  a  fine  not  exceeding 
$10,000,  and  by  the  liberation  of  all  his  slaves,  if  any  he 
have,  or  by  both  said  punishments,  at  the  discretion  of 
the  court."  The  fourth  section  provides  that  the  act  shall 
not  be  construed  in  any  way  to  affect  or  alter  the  prosecu- 
tion, conviction,  or  punishment  of  any  person  guilty  of 
treason  before  its  passage,  unless  convicted  under  the  act. 
There  would  seem,  upon  a  first  examination,  to  be  an 
inconsistency  between  the  first  and  second  sections  of  this 
act — the  first  section  declaring  a  particular  punishment 
for  treason,  and  the  second  declaring,  for  acts  which  may 
constitute  treason,  a  different  punishment.  It  appears 
from  the  debate  in  the  Senate  of  the  United  States  when 
the  second  section  was  under  consideration  that  it  was  the 
opinion  of  several  Senators  that  the  commission  of  the  acts 
which  it  designates  might,  under  some  circumstances, 
constitute  an  offence  less  than  treason.  The  Constitution, 
as  you  have  seen,  declares  that  "  treason  against  the  United 
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States  shall  consist  only  in  levying  war  or  in  adhering  to 
their  enemies,  giving  them  aid  and  comfort."  Rebels  not 
being  enemies  within  its  meaning,  an  indictment  alleging 
the  giving  of  aid  and  comfort  to  them  had  been,  as  was 
stated,  held  defective.  But  if  such  ruling  had  been  made, 
it  was  made,  we  may  presume,  not  because  the  giving  of 
aid  and  comfort  to  rebels  was  not  treason,  but  because  the 
parties  giving  such  aid  and  comfort  were  equally  involved 
in  guilt  with  those  in  open  hostilities,  and  should  have  been 
indicted  for  levying  war;  for  every  species  of  aid  and  com- 
fort which,  if  given  to  a  foreign  enemy,  would  constitute 
treason  within  the  second  clause  of  the  constitutional  pro- 
vision— adhering  to  the  enemies  of  the  United  States — 
would,  if  given  to  the  rebels  in  insurrection  against  the 
government,  constitute  a  levying  of  war  under  the  first 
clause.  The  second  section  of  the  act,  however,  relieves 
the  subject  from  any  difficulty  so  far  as  the  form  of  the 
indictment  is  concerned.  It  is  not  necessary  now  to  use 
specifically  the  term  "  levying  war ; "  it  will  be  sufficient  if 
the  indictment  follows  the  language  of  the  act,  as  the  in- 
dictment does  in  the  present  case.  But  we  are  unable  to 
conceive  of  any  act  designated  in  the  second  section  which 
would  not  constitute  treason,  except  perhaps,  as  suggested 
by  my  associate,  that  of  inciting  to  a  rebellion.  If  we  lay 
aside  the  discussion  in  the  Senate,  and  read  the  several 
sections  of  the  act  together,  the  apparent  inconsistency 
disappears.  Looking  at  the  act  alone,  we  conclude  that 
Congress  intended,  1st,  to  preserve  the  act  of  1790,  which 
prescribes  the  penalty  of  death,  in  force  for  the  prosecu- 
tion and  punishment  of  offences  committed  previous  to 
July  17,  1862,  unless  the  parties  accused  are  convicted 
under  the  act  of  the  latter  date  for  subsequent  offences; 
2d,  to  punish  treason  thereafter  committed  with  death,  or 
fine  and  imprisonment,  in  the  discretion  of  the  court,  un- 
less the  treason  consist  in  engaging  in  or  assisting  a  re- 
bellion or  insurrection  against  the  authority  of  the  United 
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States,  or  the  laws  thereof,  in  which  event  the  death  pen- 
alty is  to  he  abandoned,  and  a  less  penalty  inflicted.  By 
this  construction,  the  apparent  inconsistency  in  the  pro- 
visions of  the  different  sections  is  avoided,  and  effect  given 
to  each  clause  of  the  act.  The  defendants  are  therefore 
in  fact  on  trial  for  treason,  and  they  have  had  all  the  pro- 
tection and  privileges  allowed  to  parties  accused  of  treason, 
without  being  liable,  in  case  of  conviction,  to  the  penalty 
which  all  other  civilized  nations  have  awarded  to  this, 
the  highest  of  crimes  known  to  the  law. 

The  indictment  charges  that  on  the  sixteenth  of  March, 
1863,  and  long  before  and  since,  an  open  and  public  re- 
bellion by  certain  citizens  of  the  United  States,  under  a 
pretended  government  called  the  Confederate  States  of 
America,  has  existed  against  the  United  States  and  their 
authority  and  laws ;  that  the  defendants,  in  disregard  of 
their  allegiance  to  the  United  States,  did  on  that  day,  and 
divers  other  times  before  and  since,  at  the  city  of  San 
Francisco,  "  maliciously  and  traitorously"  engage  in, and 
give  aid  and  comfort  to,  the  said  rebellion ;  that,  in  the 
prosecution  and  execution  of  their  "  treasonable  and 
traitorous  "  purposes,  they  procured,  prepared,  fitted  out, 
and  armed  a  schooner  called  the  /.  M.  Chapman,  then 
lying  within  the  port  of  San  Francisco,  with  the  intent 
that  the  same  should  be  employed  in  the  service  of  the 
rebellion,  to  cruise  on  the  high  seas,  and  commit  hostilities 
upon  the  citizens,  property,  and  vessels  of  the  United 
States;  and  that  they  entered  upon  the  said  schooner  and 
sailed  from  the  port  of  San  Francisco  upon  such  cruise 
in  the  service  of  said  rebellion.  In  other  words,  the  in- 
dictment alleges,  1,  the  existence  of  a  rebellion  against 
the  United  States,  their  authority  and  laws;  2,  that  the 
defendants  traitorously  engaged  in  and  gave  aid  and  com- 
fort to  the  same;  3,  that,  in  the  execution  of  their 
treasonable  and  traitorous  purposes,  they  procured,  fitted 
out,  and  armed  a  vessel  to  cruise  in  the  service  of  the 
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rebellion  upon  the  high  seas,  and  commit  hostilities 
against  the  citizens,  property,  and  vessels  of  the  United 
States ;  4,  that  they  sailed  in  their  vessel  from  the  port 
of  San  Francisco  upon  such  cruise  in  the  service  of  the 
rebellion. 

The  existence  of  the  rebellion  is  a  matter  of  public 
notoriety,  and,  like  matters  of  general  and  public  concern 
to  the  whole  country,  may  be  taken  notice  of  by  judges 
and  juries  without  that  particular  proof  which  is  required 
of  the  other  matters  charged.  The  public  notoriety,  the 
proclamation  of  the  President,  and  the  acts  of  Congress 
are  sufficient  proof  of  the  allegations  of  the  indictment 
in  this  respect.  The  same  notoriety  and  public  docu- 
ments are  also  sufficient  proof  that  the  rebellion  is  organ- 
ized and  carried  on  under  a  pretended  government,  called 
the  Confederate  States  of  America. 

As  to  the  treasonable  purposes  of  the  defendants  there 
is  no  conflict  in  the  evidence.  It  is  true  the  principal 
witnesses  of  the  government  are,  according  to  their  own 
statements,  co-conspirators  with  the  defendants  and  equally 
involved  in  guilt  with  them,  if  guilt  there  be  in  any  of 
them.  But  their  testimony,  as  you  have  seen,  has  been 
corroborated  in  many  of  its  essential  details.  You  are, 
however,  the  exclusive  judges  of  its  credibility.  The 
court  will  only  say  to  you  that  there  is  no  rule  of  law 
which  excludes  the  testimony  of  an  accomplice  or  pre- 
vents you  from  giving  credence  to  it,  when  it  has  been 
corroborated  in  material  particulars.  Indeed,  gentlemen, 
I  have  not  been  able  to  perceive  from  the  argument  of 
counsel  that  the  truth  of  the  material  portions  of  their 
testimony  has  been  seriously  controverted. 

It  is  not  necessary  that  I  should  state  in  detail  the  evi- 
dence produced.  I  do  not  propose  to  do  so.  It  is  suffi- 
cient to  refer  to  its  general  purport.  It  is  not  denied,  and 
will  not  be  denied,  that  the  evidence  tends  to  establish 
that  Harpending  obtained  from  the  President  of  the  so- 
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called  Confederate  States  a  letter  of  marque — a  commis- 
sion to  cruise  in  their  service  on  the  high  seas  in  a  pri- 
vate armed  vessel,  and  commit  hostilities  against  the 
citizens,  vessels,  and  property  of  the  United  States;  that 
his  co-defendants  and  others  entered  into  a  conspiracy 
with  him  to  purchase  and  fit  out  and  arm  a  vessel,  and 
cruise  under  the  said  letter  of  marque  in  the  service  of 
the  rebellion ;  that  in  pursuance  of  the  conspiracy  they 
purchased  the  schooner  /.  M.  Chapman;  that  they  pur- 
chased cannon,  shells,  and  ammunition,  and  the  means 
usually  required  in  enterprises  of  that  kind,  and  placed 
them  on  board  of  the  vessel;  that  they  employed  men  for 
the  management  of  the  vessel;  and  that,  when  everything 
was  in  readiness,  they  started  with  the  vessel  from  the 
wharf  with  the  intention  to  sail  from  the  port  of  San 
Francisco  on  the  arrival  on  board  of  the  captain,  who 
was  momentarily  expected.  Gentlemen,  I  do  not  propose 
to  say  anything  to  you  upon  the  much-disputed  ques- 
tions whether  or  not  the  vessel  ever  did,  in  fact,  sail  from 
the  port  of  San  Francisco,  or  whether,  if  she  did  sail,  she 
started  on  the  hostile  expedition.  In  the  judgment  of 
the  court  they  are  immaterial,  if  you  find  the  facts  to  be 
what  I  have  said  the  evidence  tends  to  establish. 

When  Harpending  received  the  letter  of  marque,  with 
the  intention  of  using  it,  if  such  be  the  case,  (and  it  is 
stated  by  one  of  the  witnesses  that  he  represented  that  he 
went  on  horseback  over  the  plains  expressly  to  obtain  it,) 
he  became  leagued  with  the  insurgents — the  conspiracy 
between  him  and  the  chiefs  .of  the  rebellion  was  complete; 
it  was  a  conspiracy  to  commit  hostilities  on  the  high  seas 
against  the  United  States,  their  authority,  and  laws.  If 
the  other  defendants  united  with  him  to  carry  out  the 
hostile  expedition,  they,  too,  became  leagued  with  him 
and  the  insurgent  chiefs  in  Virginia  in  the  general  con- 
spiracy. The  subsequent  purchasing  of  the  vessel  and 
the  guns,  and  the  ammunition  and  the  employment  of 
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the  men  to  manage  the  vessel,  if  these  acts  were  done  in 
furtherance  of  the  common  design,  were  overt  acts  of 
treason.  Together,  these  acts  complete  the  essential 
charge  of  the  indictment.  In  doing  them,  the  defend- 
ants were  performing  a  part  in  aid  of  the  great  rebellion. 
They  were  giving  it  aid  and  comfort. 

It  is  not  essential  to  constitute  the  giving  of  aid  and 
comfort  that  the  enterprise  commenced  should  be  success- 
ful and  actually  render  assistance.  If,  for  example,  a 
vessel  fully  equipped  and  armed  in  the  service  of  the  re- 
bellion should  fail  in  its  attack  upon  one  of  our  vessels 
and  be  itself  captured,  no  assistance  would  in  truth  be 
rendered  to  the  rebellion  ;  but  yet,  in  judgment  of  law,  in 
legal  intent,  the  aid  and  comfort  would  be  given.  So  if 
a  letter  containing  important  intelligence  for  the  insurg- 
ents be  forwarded,  the  aid  and  comfort  are  given,  though 
the  letter  be  intercepted  on  its  way.  Thus  Foster,  in  his 
treatise  on  Crown  Law,  says:  "And  the  bare  sending 
money  or  provisions,  or  sending  intelligence  to  rebels  or 
enemies,  which  in  most  cases  is  the  most  effectual  aid 
that  can  be  given  them,  will  make  a  man  a  traitor, 
though  the  money  or  intelligence  should  happen  to  be 
intercepted;  for  the  party  in  sending  it  did  all  he  could, 
the  treason  was  complete  on  his  part,  though  it  had  not 
the  effect  he  intended." 

Wherever  overt  acts  have  been  committed  which,  in 
their  natural  consequence,  if  successful,  would  encourage 
and  advance  the  interests  of  the  rebellion,  in  judgment 
of  law  aid  and  comfort  are  given.  Whether  aid  and 
comfort  are  given — the  overt  acts  of  treason  being  estab- 
lished— is  not  left  to  the  balancing  of  probabilities,  it  is 
a  conclusion  of  law. 

If  the  defendants  obtained  a  letter  of  marque  from  the 

President  of  the  so-called  Confederate  States,  the  fact  does 

not  exempt  them  from  prosecution  in  the  tribunals  of  the 

country  for  the  acts  charged  in  the  indictment.     The  ex- 
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istence  of  civil  war  and  the  application  of  the  rules  of 
war  to  particular  cases,  under  special  circumstances,  do 
not  imply  the  renunciation  or  waiver  by  the  Federal 
government  of  any  of  its  municipal  rights  as  sovereign 
toward  the  citizens  of  the  seceded  States. 

As  a  matter  of  policy  and  humanity  the  government  of 
the  United  States  has  treated  the  citizens  of  the  so-called 
Confederate  States,  taken  in  open  hostility,  as  prisoners 
of  war,  and  has  thus  exempted  them  from  trial  for  viola- 
tion of  its  municipal  laws.  But  the  courts  have  no  such 
dispensing  power;  they  can  only  enforce  the  laws  as  they 
find  them  upon  the  statute  book.  They  cannot  treat  any 
new  government  as  having  authority  to  issue  com- 
missions or  letters  of  marque  which  will  afford  protection 
to  its  citizens  until  the  legislative  and  executive  depart- 
ments have  recognized  its  existence.  The  judiciary  fol- 
lows the  political  department  of  the  government  in  these 
particulars.  By  that  department  the  rules  of  war  have 
been  applied  only  in  special  cases ;  and  notwithstanding  the 
application,  Congress  has  legislated  in  numerous  instances 
for  the  punishment  of  all  parties  engaged  in  or  rendering 
assistance  in  any  way  to  the  existing  rebellion.  The  law 
under  which  the  defendants  are  indicted  was  passed  after 
captives  in  war  had  been  treated  and  exchanged  as  pris- 
oners of  war  in  numerous  instances. 

But  even  if  full  belligerent  rights  had  been  conceded  to 
the  Confederate  States,  such  rights  could  not  be  invoked 
for  the  protection  of  persons  entering  within  the  limits  of 
States  which  have  never  seceded,  and  secretly  getting  up 
hostile  expeditions  against  our  government  and  its  au- 
thority and  laws.  The  local  and  temporary  allegiance 
which  every  one,  citizen  or  alien,  owes  to  the  government 
under  which  he  at  the  time  lives,  is  sufficient  to  subject 
him  to  the  penalties  of  treason. 

These,  gentlemen,  constitute  all  the  instructions  I  have 
to  give.  My  associate,  Judge  Hoffman,  will  submit  some 
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further  observations  to  you.  The  case  is  one  of  much  in- 
terest, not  because  it  is  the  only  case  for  treason  tried  in 
the  State,  but  because  of  the  great  importance  of  the  prin- 
ciples involved.  As  you  will  weigh  carefully  the  evidence 
and  be  guided  by  the  instructions  of  the  .court,  you  will 
have  no  diffiulty  in  reaching  an  intelligent  and  just  verdict. 

HOFFMAN,  J.,  also  charged  the  jury  as  follows:  Gentle- 
men of  the  Jury:  At  the  request  of  the  presiding  judge,  I 
have  prepared  some  observations  which,  in  my  judgment, 
it  is  not  important  that  I  should  read.  The  ruling  of  the 
court  on  the  principal  point  involved,  a  ruling  in  which 
I  entirely  concur,  renders  immaterial  much  of  what  I  am 
about  to  say  to  you.  As,  however,  the  presiding  judge 
deems  it  proper  that  our  views  should  be  made  known 
on  all  the  points  debated  at  the  bar,  I  will  read  what  I 
have  prepared,  premising  that  if  in  anything  I  shall  go 
beyond  the  charge  just  delivered,  what  I  say  is  to  be 
taken  as  the  expression  of  my  individual  opinion.  The 
charge  of  the  presiding  judge  is  to  be  exclusively  received 
as  the  opinion  and  instructions  of  the  court. 

The  defendants  in  this  case  are  indicted  under  the 
second  section  of  the  act  of  July,  1862.  The  indictment 
in  substance  charges  them  with  having  engaged  in,  and 
given  aid  and  comfort  to,  the  existing  rebellion,  by  fitting 
out,  arming,  and  equipping  a  vessel,  with  intent  that  she 
should  cruise  in  the  service  of  the  so-called  Confederate 
States,  under  a  letter  of  marque  issued  by  the  pre'tended 
authorities  of  those  States,  against  the  vessels  and  com- 
merce of* the  United  States,  and  that  she  did  in  fact  sail 
from  this  port  in  such  service,  and  under  a  letter  of  marque, 
on  the  alleged  cruise. 

In  the  Constitution  of  the  United  States  it  is  declared 
that  the  crime  of  treason  shall  consist  only  in  levying 
war  against  the  United  States,  and  in  adhering  to  their 
enemies,  giving  them  aid  and  comfort.  The  last  branch 
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of  this  definition  has  always  been  admitted  to  apply  only 
to  cases  of  adhering,  and  giving  aid  and  comfort  to,  foreign 
public  enemies.  It  was  therefore  held  that  an  indictment 
charging  the  defendant  with  having  giving  aid  and  com- 
fort to  domestic  rebels  was  bad,  and  that  the  acts  should  be 
charged  as  "  a  levying  of  war  against  the  United  States." 
It  appears,  however,  to  have  been  considered  by  Congress 
that  some  acts  might  be  committed  which  would  con- 
stitute an  "engaging  in  the  present  rebellion,  and  giving 
it  aid  and  comfort,"  which  would  not  amount  to  a  levy- 
ing of  war,  or  to  the  crime  of  treason,  within  the  meaning 
of  the  Constitution.  Under  this  idea,  the  act  of  1862,  in 
its  first  section,  re-enacts  the  former  statute  against  treason 
eo  nomine,  but  modifies,  in  some  respects,  the  penalty, 
while  the  second  section  denounces,  as  if  it  were  a  differ- 
ent offence,  the  "engaging  in,  and  giving  aid  and  comfort 
to,  the  existing  rebellion."  We  have  not  been  able  to  con- 
cur in  the  view  which  Congress  seems  to  have  taken  of 
the  offences  created  by  these  sections. 

Every  act  which,  if  performed  with  regard  to  a  public 
and  foreign  enemy,  would  amount  to  "  an  adhering  to 
him,  giving  him  aid  and  comfort,"  will,  with  regard  to  a 
domestic  rebellion,  constitute  a  levying  of  war.  And,  con- 
versely, every  act  which,  with  regard  to  a  domestic  re- 
bellion, will  constitute  "  a  levying  of  war,"  will,  with  regard 
to  a  foreign  enemy,  constitute  "  an  adhering  to  him,  giving 
him  aid  and  comfort."  "  Every  species  of  aid  or  com- 
fort" says  East,  "which,  when  given  to  a  rebel  within 
the  realm,  would  make  the  subject  guilty  of  levying  war, 
will,  if  given  to  an  enemy,  whether  within  or  wifhout  the 
realm,  make  the  party  guilty  of  adhering  to  the  king's 
enemies;"  and  for  this  he  cites  numerous  authorities.  (1 
East  Crown  Law,  78.)  That  this  must  be  so  is  evident  on 
grounds  of  reason  alone.  As  the  framers  of  the  Constitu- 
tion restricted  the  crime  of  treason  to  two  classes  of  cases 
only,  the  one  "adhering  to  the  public  enemy,  giving  him 
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aid  and  comfort,"  the  other  "  levying  war  against  the 
United  States,"  what  motive  can  be  suggested  for  attach- 
ing any  less  guilt  to  him  who  aids  and  comforts  a  rebellion 
than  to  him  who  aids  and  comforts  a  public  enemy?  A 
moment's  consideration  of  the  magnitude  and  power  of 
the  present  rebellion,  its  aim  not  merely  to  change  the 
form  of  government,  or  to  resist  the  laws,  but  to  dismember 
the  country,  and  to  destroy  forever  our  integrity  as  a  na- 
tion, and  to  inflict  a  fatal  blow  on  the  cause  of  human 
progress  find  civilization,  will  convince  us  that  the  dangers 
to  be  apprehended  are  as  great  and  the  guilt  of  the  actors 
as  deep  when  aid  and  comfort  are  given  to  a  domestic  re- 
bellion as  when  given  to  a  public  enemy.  If,  then,  every 
species  of  aid  and  comfort  given  to  the  present  rebellion 
constitutes  a  levying  of  war,  it  follows  that  in  the  two  sec- 
tions of  the  act  referred  to  Congress  has  denounced  the 
same  crime,  and  that  a  party  amenable  to  the  cecond  sec- 
tion for  having  "  engaged  in  the  rebellion  and  giving  it 
aid  and  comfort"  must  also  be  guilty  of  treason  by  levying 
war  against  the  United  States. 

As,  then,  the  offences  described  are  substantially  the 
same,  though  a  different  penalty  is  attached  to  their  com- 
mission by  the  sections  referred  to,  it  was  held  by  the  court 
under  the  first  indictment,  which  was  in  terms  for  treason, 
that  the  smaller  penalty  could  alone  be  inflicted,  that  the 
prisoners  could  not  be  capitally  punished,  and  could  there- 
fore be  admitted  to  bail.  On  the  same  grounds  it  was 
considered  that  under  the  present  indictment,  which  pur- 
sues the  language  of  the  second  section,  the  offence  charged 
was  treason ;  that  both  the  offence  as  described  and  the 
overt  acts  charged  amounted  to  that  crime,  and  that  the 
accused  were  entitled  to  all  the  privileges  secured  by  the 
Constitution  or  allowed  by  law  to  parties  on  trial  for 
treason ;  and  this  notwithstanding  that  in  consequence  of 
the  legislation  referred  to  the  penalty  of  treason  could  not 
be  inflicted.  In  determining,  therefore,  whether  the  de- 


22 

fendants  can  be  convicted  under  this  indictment,  it  will 
be  proper  to  consider  whether  their  acts  constitute  in  law 
"  a  levying  of  war,"  for  an  "  engaging  in  a  rebellion  and 
giving  it  aid  and  comfort"  amounts  to  a  levying  of  war; 
while  at  the  same  time  we  may  also  inquire  whether  their 
acts  are  such  as  would,  if  done  with  regard  to  a  public 
enemy,  constitute  an  adherence  to  him,  "giving  him  aid 
and  comfort." 

With  regard  to  levying  of  war,  it  is  said  by  Mr.  Chief 
Justice  Marshall  that  "  when  war  is  actually  levied,  that 
is,  if  a  body  of  men  be  actually  assembled  for  the  purpose 
of  effecting  by  force  a  treasonable  purpose,  all  those  who 
perform  a  part,  however  minute  or  however  remote  from 
the  scene  of  action,  and  who  are  actually  leagued  in  the 
general  conspiracy,  are  to  be  considered  as  traitors."  That 
war  has  actually  been  levied,  and  is  now  desolating  a  large 
portion  of  our  country,  is  not  disputed.  The  question 
then  is,  have  the  defendants  leagued  themselves  with  the 
rebellion,  and,  in  furtherance  of  the  common  design,  per- 
formed a  part,  however  minute,  toward  its  accomplish- 
ment? 

You  have  heard  the  testimony  adduced  to  establish  the 
treasonable  designs  long  since  entertained  and  attempted 
to  be  put  in  execution  by  the  accused ;  that  in  furtherance 
of  this  design  a  letter  of  marque  was  procured  from  the 
authorities  of  the  so-called  Confederate  States;  that  a  ves- 
sel was  purchased,  arms  and  ammunition  placed  on  board, 
and  a  crew  engaged  for  the  enterprise,  who,  if  not  actually 
apprised  of  all  the  designs  of  the  leaders,  were  selected 
by  them  for  the  purpose  of  using  them  as  the  crew,  and 
with  the  full  assurance  that  they  would  be  willing  or 
could  be  compelled  to  embark  in  the  enterprise;  that  a 
false  manifest  and  bills  of  lading  were  prepared,  the  ves- 
sel cleared,  and  the  men  mustered  in  her  hold,  armed 
and  ready  to  set  sail;  that  she  started  from  the  wharf, 
was  pursued,  and  after  an  abortive  attempt  to  escape  and 
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continue  on  her  voyage,  and  some  preparations  for  re- 
sistance, she  was  captured.  The  intention  with  which  all 
these  things  were  done  is  not  doubtful.  They  were  done 
with  the  view  of  arming  and  fitting  out  the  vessel  to  sail 
as  a  privateer  against  the  commerce  of  the.  United  States, 
and  thus  to  take  part  in  it,  and  on  the  ocean  to  carry  on 
the  war,  which,  in  other  portions  of  the  country,  is  now 
being  levied  against  the  United  States.  They  were  done 
in  furtherance  of  the  common  purpose  of  the  rebels  else- 
where engaged,  and  in  league  with  them  to  accomplish 
the  objects  of  the  rebellion. 

If  you  believe,  from  the  evidence,  that  these  acts  were 
done  with  the  purpose  and  intention  I  have  stated,  they 
are  sufficient,  in  the  opinion  of  the  court,  to  constitute  a 
"levying  of  war"  against  the  United  States  within  the 
meaning  of  the  Constitution.  Much  stress  was  laid  by 
the  defendants'  counsel  on  the  fact  that  it  was  stated  by 
Libby  to  have  been  the  design  of  the  parties  to  proceed 
to  Manzanillo,  and  there  to  fill  up  the  letter  of  marque, 
enroll  the  names  of  the  crew,  and  dispatch  a  copy  of  the 
letter  of  marque,  with  the  names  of  the  crew  attached,  to 
the  authorities  of  the  Confederate  States.  But  it  has  ap- 
peared to  us  that  that  circumstance  is  immaterial.  The 
letter  of  marque  seems  to  have  been  issued  in  blank ;  that 
is,  the  name  of  the  vessel,  her  tonnage,  and  other  par- 
ticulars usually  inserted,  were  left  to  be  filled  up  when  the 
vessel  was  procured.  Obtained,  as  this 'letter  must  have 
been,  in  advance  of  the  procurement  of  any  vessel  or  en- 
listing of  a  crew,  it  could  have  been  issued  in  no  other 
form  so  as  to  serve  its  purpose.  But  it  was  in  the  hands 
of  the  defendants,  ready  to  be  filled  up  at  any  moment. 
There  is  no  proof  that  after  Law  saw  it,  it  may  not  have 
been  filled  up  whenever  those  who  held  it  saw  fit  to  do 
so.  Its  importance  in  this  case  does  not  consist  in  any 
authority  it  gave  to  levy  war  on  the  United  States,  to  con- 
fer which,  had  it  been  issued  by  a  belligerent  power,  the 
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observance  of  every  formality  might  be  necessary ;  but  as 
showing  that  the  defendants  were  in  league  with  the  re- 
bellion, and  that  they  were  co-operating  with  those  actu- 
ally levying  war  in  other  parts  of  the  country  for  the 
attainment  of  a  common  object. 

But  the  indictment  charges,  not  a  "levying  of  war," 
but  "  an  engaging  in  the  rebellion,  and  giving  to  it  aid  and 
comfort."  Although,  as  before  observed,  these  charges 
amount  to  a  levying  of  war,  yet  it  will  be  convenient  to 
consider  for  a  moment  whether  the  overt  acts  proved 
against  these  defendants  are  such  as  would,  if  done  in  aid 
of  a  public  enemy,  constitute  "an  adherence  to  him,  giv- 
ing him  aid  and  comfort."  For  you  will  perceive  that 
the  terms  employed  are  those  heretofore  used  with  respect 
to  treason,  by  aiding  a  public  enemy;  and  they  are  now, 
for  the  first  time,  applied  to  acts  done  in  aid  of  a  domestic 
rebellion.  The  nature  of  the  acts  constituting  the  offence, 
with  reference  to  a  public  enemy,  may  therefore  properly 
be  considered  in  this  inquiry;  for  it  is  evident  that  Con- 
gress referred,  by  this  section,  to  such  acts  as  would,  if 
done  in  aid  of  a  public  enemy,  have  constituted  "  an  ad- 
herence to  him,  giving  him  aid  and  comfort." 

It  is  perhaps  not  easy,  by  a  general  definition,  to  de- 
scribe all  the  acts  which  would  amount,  in  judgment  of 
law,  to  a  giving  of  aid  and  comfort  to  an  enemy.  The 
text-writers,  as  we  have  seen,  describe  it  on  general  terms 
as  including  all  such  acts  as  would,  if  given  to  a  rebel 
within  the  realm,  amount  to  "a  levying  of  war."  What 
constitutes  a  levying  of  war  has  already  been  considered ; 
but  in  the  point  of  view  in  which  I  am  now  treating  the 
question,  it  is  necessary  to  examine  what  acts  have  been 
held  to  be  "a  giving  of  aid  and  comfort"  to  a  public 
enemy,  and  to  see  whether  the  acts  committed  by  the  de- 
fendants in  respect  of  this  rebellion  are  of  the  same 
nature. 

Among  the  cases  mentioned  by  the  writers  of  "an  ad- 
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hering  to  the  enemy,  giving  him  aid  and  comfort,"  are 
the  following: 

Raising  men  in  England  with  intent  to  dethrone  the 
king,  and  sending  them  abroad  to  the  enemy  (the  French). 

Taking  treasonable  papers  in  a  boat  to  go  on  board  a 
vessel  bound  to  France,  where  they  were  to  be  used  for 
treasonable  purposes;  and,  indeed,  every  species  of  treas- 
onable correspondence  with  the  enemy,  although  the  in- 
telligence may  not  have  reached  him.  And,  in  general, 
the  mere  sending  of  money,  provisions,  or  intelligence  to 
the  enemy,  is  giving  him  aid  and  comfort,  though  on  the 
way  they  should  happen  to  be  intercepted,  and  never 
reach  him.  So,  too,  it  has  been  held  that  cruising  on  the 
king's  subjects  under  a  French  commission,  France  being 
then  at  war  with  England,  is  an  adhering  to  the  king's 
enemies,  though  no  other  act  of  hostility  was  laid  or 
proved.  It  was  not  denied  at  the  bar  that  a  similar  act, 
under  a  letter  of  marque  issued  by  the  authorities  of  the 
so-called  Confederate  States,  would  constitute  both  a  levy- 
ing of  war  and  an  "  engaging  in  the  rebellion,  giving  it 
aid  and  comfort." 

But  it  was  contended  that  in  this  case  the  voyage  was 
not  commenced  by  the  sailing  of  the  vessel ;  and,  second, 
that  if  it  were,  it  was  not  a  cruise  against  the  commerce 
of  the  United  States  and  in  aid  of  the  rebellion,  inasmuch 
as  the  intention  was  not  to  commit  hostilities  immediately, 
but  to  proceed  to  a  neutral  port,  and  from  thence  enter 
upon  the  execution  of  the  treasonable  design. 

First.  As  to  whether  the  vessel  can  be  deemed  to  have 
sailed  upon  her  voyage?  The  sailing  of  a  vessel,  or  the 
commencement  of  voyage,  depends  upon  what  acts  are 
done  and  the  intention  of  the  parties  who  do  them.  In 
general,  a  voyage  is  deemed  to  have  been  commenced 
when  the  vessel  in  readiness  for  sea  quits  her  wharf  or 
other  place  of  mooring  without  the  intention  of  return- 
ing to  it.  But  the  inference  to  be  drawn  from  this  fact 
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may  undoubtedly  be  rebutted  by  proof  of  an  intention 
not  to  commerce  the  voyage  at  that  time.  If,  for  example, 
a  vessel  which  has  been  fully  laden  and  cleared  at  the 
custom-house,  and  is  about  to  sail,  should,  by  orders 
from  her  owners,  be  detained,  the  fact  that,  to  save  wharf- 
age or  from  other  considerations  of  convenience,  her 
master  has  taken  her  into  the  stream,  and  there  brought 
her  to  an  anchor,  would  not  justify  us  in  considering  her 
as  having  sailed,  or  the  voyage  as  having  commenced, 
notwithstanding  that  she  has  no  intention  of  returning 
to  the  wharf  or  to  her  former  moorings.  On  the  other 
hand,  if  a  vessel  quits  the  wharf  with  the  intention  of 
proceeding  on  her  voyage,  the  latter  will  be  deemed  to 
have  commenced,  notwithstanding  that  she  expects  and 
intends  to  wait  until  a  pilot  can  be  procured  or  discharged, 
or  until  the  tide  turns,  or  other  cause  of  temporary  delay 
be  removed. 

In  the  case  at  bar,  the  only  testimony  on  the  point,  and 
that  on  which  the  defendants  rely,  is  the  statement  made 
by  Libby.  It  appears,  from  his  account,  that  the  guns, 
ammunition,  and  other  cargo  being  on  board,  and  the 
vessel  cleared,  it  was  determined  to  set  sail  as  soon  as  the 
tide  served  on  Sunday  morning.  The  men  who  were  to 
form  the  crew  were  thereupon  taken  on  board  during  the 
middle  of  Saturday  night,  and  secreted  in  the  hold. 
Law,  who  was  to  act  as  captain,  or  rather  sailing  master, 
left  the  ship  in  the  evening,  promising  to  return  during 
the  night,  and  assist  in  getting  the  men  on  board.  As 
the  night  wore  on,  and  he  failed  to  make  his  appearance, 
some  doubts  of  his  fidelity  appear  to  have  been  enter- 
tained. Rubery  suggested  the  expediency  of  going  with- 
out him,  but  this  was  overruled  by  Greathouse  and  Libby, 
the  latter  observing  that  the  vessel  was  fast  aground,  and 
could  not  immediately  depart. 

About  daylight,  the  tide  having  sufficiently  risen,  the 
lines  were  cast  off,  and  the  vessel  hauled  alongside  of  a 
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schooner  which  lay  near.  Her  jib  was  then  hoisted  and 
she  ran  out  into  the  stream ;  but  the  tide  being  strong, 
the  mainsail  was  loosed  and  hoisted  one-half  or  two-thirds 
of  the  way  up,  when  boats  were  observed  leaving  the 
United  States  ship  Cyane.  apparently  in  pursuit.  Becom- 
ing satisfied  that  such  was  the  case,  Libby  and  Greathouse 
took  hold  of  the  main  halliards  to  pull  the  sail  further 
up,  but  desisted  from  the  attempt  on  finding  it  imprac- 
ticable to  escape,  there  being  no  breeze.  The  vessel  was 
almost  immediately  afterward  boarded  by  the  United 
States  officers. 

It  is  contended  that,  under  these  circumstances,  the 
vessel  cannot  be  deemed  to  have  sailed  or  commenced  her 
voyage,  as  there  was  no  intention  immediately  to  depart. 
To  arrive  at  the  intention  of  the  parties,  we  must  con- 
sider all  the  circumstances. 

That  the  vessel  was  ready  for  sea — that  every  prepara- 
tion for  the  enterprise  was  completed — is  admitted,  ex- 
cept that  Law  had  not  come  on  board  with  the  translation 
of  certain  documents  relating  to  the  cargo,  which  it  was 
thought  desirable  to  have.  The  presence  of  so  large  a 
number  of  men  in  the  hold  rendered  any  delay  danger- 
ous, if  not  impracticable.  How  long  they  would  have 
waited  for  Law  does  not  appear.  His  failure  to  join  the 
vessel  during  the  night,  according  to  agreement,  had  al- 
ready awakened  suspicion,  and  though  the  suggestion  to 
sail  without  him  was  not  acceded  to,  yet  it  may  have  been 
overruled  as  much  in  consequence  of  Libby's  remark 
that  the  vessel  was  hard  aground  and  must  wait  until 
the  tide  rose,  as  from  any  fixed  resolution  not  to  sail  with- 
out him.  This  conversation  occurred  during  the  night, 
but  when  daylight  came,  and  the  tide  served,  the  vessel, 
in  accordance  with  the  previous  design  of  the  parties, 
cast  off  her  lines,  set  her  sails,  and  hauled  into  the 
stream.  It  is  impossible  to  know  how .  long  she  would 
have  waited  for  Law.  Every  hour  that  elapsed  must 
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have  tended  to  strengthen  their  suspicions  of  his  treach- 
ery and  furnished  additional  motives  for  instant  de- 
parture. But  even  assuming  that  they  would  have  for  a 
short  time  delayed  proceeding  on  the  voyage,  in  the  hope 
that  he  would  join  them  at  the  last  moment,  we  do  not 
consider  that  such  a  contingent  and  indefinite  intention 
which,  from  its  nature,  was  liable  to  be  abandoned  at  any 
moment,  is  sufficient  to  justify  you  in  saying  that  the  voy- 
age was  not  commenced.  The  case  seems  in  no  respect 
to  differ  from  that  of  a  vessel  which  leaves  her  moorings 
for  the  purpose  of  going  to  sea,  but  with  the  intention  of 
suspending  her  voyage  for  a  short  time  while  she  awaits 
the  arrival  of  a  pilot,  who  is  momentarily  expected. 
There  may  have  been  an  intention  to  suspend,  for  a  brief 
period,  the  prosecution  of  a  voyage  already  commenced, 
but  it  was  not  the  postponement  of  the  commencing  of 
the  voyage.  If,  therefore,  from  the  evidence  you  believe 
the  facts  to  be  as  I  have  detailed,  our  opinion  is  that  they 
are  sufficient  in  law  to  constitute  a  sailing  of  the  vessel 
and  a  commencement  of  the  voyage. 

But  it  is  contended  that,  assuming  the  vessel  to  have 
sailed,  she  did  not  sail  on  a  voyage  which  can  be  con- 
sidered "a  cruise  to  commence  hostilities  upon  the  com- 
merce of  the  United  States."  The  determination  of  this 
point  also  depends  upon  the  acts  and  intentions  of  the 
parties.  It  is  stated  by  both  Law  and  Libby  that  the 
scheme  or  design  of  the  expedition  was  to  proceed  from 
this  port  to  the  island  of  Guadalupe,  where  the  men,  the 
arms,  and  ammunition  were  to  be  landed.  The  vessel 
was  then  to  proceed  to  Manzanillo  and  deliver  her  other 
cargo.  Here' her  letter  of  marque  was  to  be  filled  up,  her 
crew  formally  enrolled,  and  a  copy  of  the  letter  and  crew 
list  sent  to  the  authorities  of  the  Confederate  States. 
From  Manzanillo  she  was  to  return  to  Guadalupe,  con- 
struct a  deck  and  some  houses  for  her  crew,  take  on 
board  her  guns  and  ammunition,  and  proceed  to  depre- 
date upon  our  commerce. 
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It  is  contended  that,  as  hostilities  were  not  immediately 
to  commerce,  and  as  the  voyages  to  Guadalupe,  thence  to 
Manzanillo,  and  thence  back  to  Guadalupe,  were  to  be 
peaceful,  the  vessel  cannot  be  regarded  as  having  been 
"  engaged,"  when  sailing  from  this  port,  "  on  a  cruise  to 
commit  hostilities  against  the  United  States,"  nor  until 
her  letter  of  marque  was  filled  up  as  being  "  in  the  serv- 
ice of  the  Confederate  States."  But  it  can  hardly  be  con- 
tended that  the  mere  postponement  of  actual  hostilities 
can  deprive  the  voyage  of  the  character  stamped  upon  it 
by  its  main  purpose  and  design.  If,  for  example,  it  had 
been  determined  not  to  attack  any  vessel  before  reaching 
a  certain  latitude,  or  until  a  treasure-laden  steamer  should 
be  fallen  in  with,  which  it  was  known  would  not  sail 
until  the  expiration  of  some  weeks,  such  a  determination 
could  not  alter  the  nature  of  the  voyage  as  a  cruise 
against  the  commerce  of  the  United  States.  Nor  could 
an  intention  to  stop  at  one  or  more  ports  before  com- 
mencing hostilities  have  any  such  effect,  where  it  appears 
that  such  preliminary  voyages  are  subordinate  to  the 
main  design,  and  are  undertaken  in  furtherance  of  and 
as  conductive  to  the  paramount  object  for  which  the 
vessel  was  bought,  armed,  equipped,  and  caused  to  sail. 

Cases  might  occur  where  the  guilty  design  is  intended 
to  be  carried  into  execution  at  a  remote  time  and  place, 
and  subsequent  to  other  peaceful  voyages  first  to  be  ac- 
complished. If,  for  example,  the  design  were  to  sail  from 
this  port  to  Hong  Kong,  and  deliver  a  cargo ;  thence  to 
proceed,  with  a  like  object,  to  Calcutta;  thence  to  Liver- 
pool, and  thence  to  Halifax,  where  the  vessel  is  to  be  fitted 
up  as  a  privateer,  it  might  perhaps  be  difficult  to  affirm 
that  at  the  time  of  leaving  this  port  her  cruise  as  a  priva- 
teer had  commenced.  On  the  other  hand,  the  mere  in- 
tention to  touch  at  a  neighboring  port,  to  take  in  water 
or  other  supplies,  could  not  affect  the  character  of  the 
voyage  as  determined  by  its  principal  object  and  inten- 
tion. 
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It  is  not  easy  to  draw  a  precise  line  of  discrimination 
between  the  cases.  In  general,  it  may  be  stated  that 
when  the  preliminary  acts  are  to  be  performed  in  further- 
ance of  the  principal  intent,  when  they  are  done  to  carry 
out  that  intent,  and  as  the  best  means  of  accomplishing 
it,  the  nature  of  the  voyage  will  be  fixed  by  the  main  de- 
sign which  is  thus  in  process  of  execution.  But  when  the 
execution  of  the  guilty  design  is  to  be  postponed  to  a 
distant  time  and  place,  when  previous  independent  acts? 
in  themselves  innocent,  are  to  be  first  performed,  the 
mere  existence  of  a  remote  ulterior  intention  to  enter 
upon  the  execution  of  a  criminal  enterprise  will  not 
stamp  a  guilty  character  upon  otherwise  innocent  pro- 
ceedings. The  test  seems  to  be:  Was  there  a  single  en- 
terprise to  be  carried  out  by  such  means  as  would  best 
promote  its  accomplishment,  or  was  there  a  series  of  dis- 
tinct and  independent  enterprises  designed,  the  last  one 
of  which,  in  point  of  time,  was  to  be  of  guilty  natures? 

On  this  point  we  are,  fortunately,  not  without  author- 
ity. By  the  second  and  third  sections  of  the  act  of  Con- 
gress of  May  10,  1800,  it  is  made  a  criminal  offence  for 
any  American  citizen  voluntarily  to  serve  on  board  a 
vessel  of  the  United  States  "  employed  or  made  use  of  in 
the  transportation  or  carrying  of  slaves  from  one  foreign 
place  to  another,"  or  on  board  any  foreign  vessel  "em- 
ployed in  the  slave  trade." 

In  the  case  of  The  United  States  v.  Morris,  it  was  proved 
that  the  defendant,  an  American  citizen,  was  voluntarily 
serving  on  board  the  schooner  Butterfly.  There  were 
found  on  board  this  vessel,  when  captured,  the  usual 
equipments  of  vessels  engaged  in  the  slave  trade,  leagers 
capable  of  containing  two  hundred  or  three  hundred 
gallons  of  water,  plank  suitable  for  a  slave  deck,  &c. 
But  she  had  also  on  board  a  full  cargo,  adapted  either  to 
the  traffic  in  negroes,  or  to  lawful  trade  with  the  coast  of 
Africa.  No  slaves  were  found  on  board,  and  it  was 
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proved  that  from  the  situation  and  condition  of  the  vessel 
no  slaves  could  have  been  transported  in  her  at  any  time 
during  the  voyage  in  whiclj  she  was  then  engaged ;  that 
it  would  have  been  necessary  to  discharge  her  cargo  be- 
fore the  slave  deck  could  have  been  fitted  up,  or  slaves 
taken  on  board,  and  that  the  vessel  was  short  of  water, 
and  had  no  supplies  for  any  negroes  who  might  be  taken 
on  board.  Under  these  circumstances,  the  question  was 
raised  whether  the  vessel  could  be  regarded  "as  em- 
ployed and  made  use  of  in  the  carrying  and  transporta- 
tion of  slaves,"  under  the  second  section  of  the  act,  and 
"  as  employed  in  the  slave  trade,"  under  the  third  section. 
The  Supreme  Court  of  the  United  States  held  the  affirm- 
ative of  both  propositions.  (14  Pet.  464.) 

In  the  case  of  The  United  States  v.  Schooner  Catharine,  it 
appeared  that  the  outward  voyage  to  the  coast  of  Africa 
was  undertaken  under  the  American  character  and  owner- 
ship, but  that  it  was  planned  and  undertaken  under  an 
arrangement  that  the  ownership  and  national  character 
should  be  changed  on  her  arrival  on  the  coast,  and  be- 
fore any  slaves  should  be  taken  on  board,  and  that  she 
was  then  to  be  employed  in  the  transportation  of  slaves. 
It  was  held  that  from  the  moment  of  her  departure  she 
was  to  be  considered  as  "  employed  in  the  slave  trade ; " 
that  the  penalty  was  incurred,  and  the  forfeiture  attached, 
at  the  very  inception  of  the  voyage ;  that  the  vessel  be- 
came tainted  with  the  offence,  wherever  she  might  go, 
and  into  whatever  hands  she  might  fall,  and  the  forfeiture 
attached  upon  all  interests  concerned.  (2  Paine's  Rep. 
721.) 

It  will  be  perceived  that  in  these  cases  the  question  as 
to  the  real  nature  of  the  voyage  arose  in  a  manner  closely 
resembling  that  in  which  the  same  question  is  presented 
for  our  consideration.  In  both  it  was  held  that  it  was  to 
be  determined  by  its  objects  and  by  the  intentions  of  the 
parties.  If  a  vessel  which  has  no  slaves  on  board,  but 
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has  a  cargo  which  must  necessarily  be  discharged  before 
slaves  can  be  taken  on  board,  or  a  deck  for  their  recep- 
tion fitted  up,  is  nevertheless  to  be  considered  as  "em- 
ployed and  made  use  of  in  the  carrying  and  transporta- 
tion of  slaves,"  because  that  was  the  object  and  design  of 
the  voyage,  it  would  seem  to  follow  that  a  vessel  equipped, 
manned,  and  armed  as  a  privateer,  and  sailing  with  that 
intention,  is  to  be  deemed  to  be  engaged  or  employed  on 
a  privateering  cruise  from  the  inception  of  the  voyage, 
notwithstanding  she  has  committed  no  hostilities  and 
does  not  design  to  commit  any  until  certain  preliminary 
arrangements  have  been  consummated. 

It  is  unnecessary  to  repeat  what  has  already  been  said 
in  regard  to  the  letter  of  marque.  The  question  is  not 
whether  the  commission,  or  letter  of  marque,  was  in  all 
respects  regular  or  formally  executed.  Emanating  from 
the  rebel  government,  it  could,  of  course,  confer  no  au- 
thority to  levy  war  on  the  United  States,  or  to  destroy  or 
rob  the  vessels  of  their  citizens.  The  question  is,  was  the 
vessel  sailing  under  the  letter  and  in  the  service  of  the 
rebel  government?  Whatever  remained  to  be  done,  if  in- 
deed anything  remained,  could  be  done  as  well  at  sea  as  on 
land.  Harpending  or  Greathouse  could  at  any  moment, 
and  when  about  to  capture  some  rich  prize,  or  on  the 
point  of  being  themselves  captured  by  an  American 
cruiser,  have  filled  up  the  blanks  with  all  that  was  re- 
quired ;  and  the  fact  that  a  copy  of  the  document  had  not 
been  dispatched  to  the  rebel  authorities,  would  neither 
impair  any  protection  to  which  the  letter  of  marque,  it 
was  supposed,  would  have  entitled  them,  or  relieve  them 
from  the  guilt  of  cruising  under  a  letter  of  marque  to 
commit  hostilities  against  the  United  States. 

If  these  views  be  correct,  it  follows  that  the  defendants 
were  engaged  on  a  cruise  under  a  letter  of  marque  from 
the  rebel  government  against  the  vessels  and  property  of 
the'  United  States,  and  have  thus  (supposing  such  a 
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cruising  to  have  been  necessary  to  constitute  the  offence 
charged,  which  it  is  not)  given  aid  and  comfort  to  the 
rebellion  within  the  meaning  of  those  terms  as  usually 
applied  to  the  public  enemy,  but  in  this  act  applied  to 
the  existing  rebellion. 

If,  therefore,  you  find  that  the  facts,  on  the  assumed 
truth  of  which  these  observations  are  based,  are  proved 
beyond  a  reasonable  doubt  by  the  evidence,  our  opinion 
is  that  they  constitute  a  levying  of  war  against  the  United 
States,  and  "an  engaging  in  giving  aid  and  comfort  to 
the  rebellion,"  within  the  meaning  of  the  second  section 
of  the  act  of  1832,  and  as  charged  in  the  indictment. 

I  have  endeavored,  gentlemen,  to  consider  the  ques- 
tions involved  in  this  cause  in  the  calm  spirit  of  judicial 
inquiry,  and  unaffected  by  the  excitements  of  the  hour 
or  the  fierce  passions  necessarily  aroused  by  the  stupend- 
ous contest  in  which  the  country  is  engaged.  For  the 
accused,  personally,  I  feel  a  deep  regret,  and  especially 
for  one  of  them,  who  appears  to  have  been  animated 
rather  by  a  zeal  for  the  cause  which  he  has  unhappily 
espoused  than  by  the  more  unworthy  motive  of  enriching 
himself  by  the  plunder  of  his  fellow-citizens.  It  is  deeply 
to  be  regretted  that  the  courage  and  willingness  to  sacri- 
fice himself  for  the  benefit  of  his  associates,  slight  glimpses 
of  which  have  been  revealed  by  the  evidence,  have  been 
wasted  on  an  enterprise  which  is  as  indefensible  in  morals, 
or  even  under  any  political  theory  ever  proclaimed  by 
the  advocates  of  secession,  as  it  is  criminal  in  law. 

The  jury  found  the  defendants  guilty.  Sentence  imposing  both  fine 
and  imprisonment  was  pronounced  upon  them.  Rubery  was  subsequently 
pardoned  by  President  Lincoln,  at  the  request  of  "our  good  friend,"  John 
Bright,  of  England.  The  other  defendants  were  subsequently,  during  the 
attendance  of  Mr.  Justice  Field  upon  the  Supreme  Court  at  Washington, 
brought  before  District  Judge  Hoffman,  sitting  in  the  Circuit  Court,  on 
habeas  corpus,  and  released  from  imprisonment  upon  taking  the  oath  pre- 
scribed in  the  proclamation  of  President  Lincoln,  issued  after  their  sen- 
tence, and  upon  giving  bond  for  their  future  good  behavior. 


The  criminal  jurisdiction  of  the  United  States  may  in  some  instances 
extend  to  their  citizens  beyond  their  territory — as,  for  instance,  for 
violation  of  treaty  stipulations  by  them  abroad ;  for  offences  com- 
mitted in  foreign  countries  where  jurisdiction  is  by  treaty  conceded 
for  that  purpose,  as  in  some  cases  in  China  and  in  the  Barbary  States ; 
for  offences  committed  ou  deserted  islands  or  on  uninhabited  coasts  by 
officers  and  seamen  of  vessels  sailing  under  their  flag ;  for  dereliction 
of  duty  by  their  ministers,  consuls,  and  representatives  abroad.  But 
except  in  cases  like  these,  the  criminal  jurisdiction  of  the  United 
States  is  limited  to  their  own  territory,  actual  or  constructive.  Their 
actual  territory  is  co-existent  with  their  possessions,  including  a 
marine  league  from  their  shores  on  the  sea  ;  their  constructive  territory 
embraces  vessels  sailing  under  their  flag. 
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The  case  was  as  follows:  The  steamer  Golden 
longing  to  the  Pacific  Mail  Steamship  Company,  left  San 
Francisco  for  Panama  on  the  twenty-first  of  July,  1862, 
with  two  hundred  and  forty -two  passengers  and  a  crew 
of  ninety -six  persons.  At  about  five  o'clock  on  the  after- 
noon of  Sunday,  July  27,  while  running  within  three  and 
a  half  miles  of  the  Mexican  coast,  she  was  discovered  to 
be  on  fire.  An  examination  disclosed  that  the  fire  had 
originated  between  one  of  the  galleys  and  the  smoke- 
stack, and  it  soon  became  apparent  that  it  was  impossible 

*  Reported  in  6  Sawyer's  Circuit  Court  Reports,  641. 


to  save  her.  She  was  then  immediately  headed  for  the 
shore,  and  half  an  hour  later  struck  on  a  shelving  beach 
of  sand  about  two  hundred  and  fifty  feet  from  the  shore, 
at  a  point  fifteen  miles  north  of  the  port  of  Manzanillo. 
The  surf,  which  was  breaking  heavily,  soon  swung  her 
stern  around  so  that  she  lay  nearly  parallel  with  the 
beach  when  she  went  to  pieces.  At  eight  o'clock  of  that 
evening  all  that  remained  visible  were  her  engines,  boil- 
ers, and  wheel  frames.  Of  the  three  hundred  and  thirty- 
eight  souls  on  board  only  one  hundred  and  forty  were 
saved.  The  treasure  which  she  carried,  amounting  to 
one  million  four  hundred  and  fifty  thousand  dollars,  was 
sunk  about  forty  feet  inside  of  the  wreck,  where  in  a 
space  of  sixty  feet  square  upwards  of  one  million  two 
hundred  thousand  dollars  were  subsequently  recovered. 
Soon  after  the  loss  of  the  steamer  was  known,  a  vessel 
was  fitted  out  by  the  underwriters  to  proceed  to  the  scene 
of  disaster  and  recover  whatever  was  possible  of  the  treas- 
ure. The  parties  employed  soon  returned  and  abandoned 
the  idea  of  finding  it.  Immediately,  another  vessel,  the 
Active,  was  sent  by  a  party  of  capitalists  on  the  same 
errand,  but  she  returned  likewise  unsuccessful.  In  De- 
cember, 1862,  another  party  of  capitalists  started  another 
vessel,  the  schooner  William  Ireland,  fitted  with  pumps 
and  wrecking  appliances  and  accompanied  by  submarine 
divers,  under  the  command  of  Ireland,  one  of  the  pro- 
jectors of  the  enterprise.  The  men  in  this  expedition  suc- 
ceeded in  recovering  eight  hundred  thousand  dollars. 
In  August,  1863,  they  again  returned  to  the  wreck  and 
were  successful  in  recovering  seventy-six  thousand  dollars 
more,  when  it  was  believed  that  any  further  efforts  to 
secure  any  additional  amount  would  be  unsuccessful. 
Afterwards,  in  September,  1863,  Thomas  J.  L.  Smiley  and 
others  fitted  out  another  expedition  with  a  party  of  divers 
and  a  more  complete  equipment  of  diving  and  wrecking 
apparatus,  and  returned  in  January  following,  having  sue- 


ceeded  in  recovering  three  hundred  and  three  thousand 
dollars.  On  a  second  trip  they  found  thirty -three  thousand 
dollars  more;  and  with  this  voyage  all  efforts  in  that 
direction  were  closed.  The  treasure  recovered  by  Smiley 
and  others  was  carried  in  wooden  boxes,  each  containing 
from  five  hundred  dollars  to  forty-four  thousand  dollars, 
and  was  stowed  in  a  room  near  the  stern  of  the  ship. 
The  locality  where  the  greater  part  was  found  was  about 
one  hundred  and  fifty  feet  from  the  shore  of  Mexico  and 
in  from  six  to  nine  feet  of  water.  Beneath  the  water  was 
an  equal  depth  of  sand,  under  which  was  a  hard-clay 
stratum.  On  this  hard  pan  beneath  the  water  and  the 
sand  the  treasure  boxes  lay. 

Before  commencing  his  operations,  Smiley  had  obtained 
from  the  Mexican  government  a  license  to  explore  for  the 
treasure  lost.  On  his  return  to  San  Francisco,  claim  was 
made  by  shippers  for  the  specie  recovered,  but  it  was  not 
given  up,  as  the  parties  could  not  agree  as  to  the  amount 
which  the  recovering  party  should  retain  as  compensa- 
tion for  the  recovery.  The  result  was  that  a  complaint 
was  made  against  Smiley  and  others  of  his  company,  and 
in  March,  1864,  they  were  indicted  in  the  Circuit  Court 
of  the  United  States  for  plundering  and  stealing  the  treas- 
ure from  the  Golden  Gate,  under  the  ninth  section  of  the 
act  of  Congress  of  March  3,  1825,  which  provides  "  that, 
if  any  person  or  persons  shall  plunder,  steal,  or  destroy 
any  money,  goods,  merchandise  or  other  effects,  from  or 
belonging  to  any  ship  or  vessel,  or  boat  or  raft,  which 
shall  be  in  distress,  or  which  shall  be  wrecked,  lost, 
stranded,  or  cast  away  upon  the  sea,  or  upon  any  reef, 
shoal,  bank,  or  rocks  of  the  sea,  or  in  any  other  place 
within  the  admiralty  and  maritime  jurisdiction  of  the 
United  States,"  he  "  shall  be  deemed  guilty  of  felony,  and 
shall,  on  conviction  thereof,  be  punished  by  fine,  not  ex- 
ceeding five  thousand  dollars,  and  imprisonment  and 
confinement  to  hard  labor  not  exceeding  ten  years,  accord- 
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ing  to  the  aggravation  of  the  offence."     (4  Stat.  at  Large, 
116.) 

To  the  indictment  a  demurrer  was  interposed  on  vari- 
ous technical  grounds.  As  the  expedition  conducted  by 
Smiley  was  an  open  one,  after  all  other  efforts  for  the 
recovery  of  the  treasure  had  been  abandoned,  and  Smiley 
was  a  man  of  previously  good  character  and  standing  in 
the  community,  the  indictment  was  generally  regarded 
as  persecution — as  an  attempt  to  coerce  the  treasure  from 
him  without  allowing  proper  compensation  to  him  and 
his  associates  for  his  recovery.  The  counsel  engaged  in 
the  case  appeared  to  recognize  this.  It  was,  therefore, 
agreed  that  the  facts  stated  above  should  be  deemed  ad- 
mitted, and  that  upon  them  the  following  questions 
should  be  presented  to  the  court  for  determination  :  First, 
whether  the  act  of  Congress  applied  to  a  case  where  the 
taking  of  the  property,  of  which  larceny  was  alleged,  was 
after  the  vessel  had  gone  to  pieces  and  disappeared;  and, 
second,  whether,  if  the  act  covered  such  a  case,  the  Cir- 
cuit Court  had  jurisdiction  to  try  the  offence  charged,  it 
having  been  committed  within  a  marine  league  of  the 
shores  of  Mexico;  with  a  stipulation  that  if  the  court 
should  be  of  opinion  that  the  act  did  not  apply  to  the 
case,  or  that  it  had  not  jurisdiction  to  try  the  offence 
charged,  the  demurrer  should  be  sustained.  Upon  this 
stipulation  the  questions  were  argued. 

By  the  Court,  Mr.  Justice  FIELD.  We  are  not  prepared 
to  decide  that  the  statute  does  not  apply  to  the  case  where 
the  vessel  has  gone  to  pieces,  to  which  the  goods  belonged 
of  which  larceny  is  alleged.  It  would  fail  of  one  of  its 
objects  if  it  did  not  extend  to  goods,  which  the  officers 
and  men  of  a  stranded  or  wrecked  vessel  had  succeeded 
in  getting  ashore,  so  long  as  a  claim  is  made  by  them  to 
the  property,  though  before  its  removal  the  vessel  may 
have  been  broken  up.  We  are  inclined  to  the  conclusion 


that,  until  the  goods  are  removed  from  the  place  where 
landed,  or  thrown  ashore  from  the  stranded  or  wrecked 
vessel,  or  cease  to  be  under  the  charge  of  the  officers  or 
other  parties  interested,  the  act  would  apply  if  a  larceny 
of  them  were  committed,  even  though  the  vessel  may  in 
the  meantime  have  gone  entirely  to  pieces  and  disap- 
peared from  the  sea.  But  in  this  case  the  treasure  taken 
had  ceased  to  be  under  the  charge  of  the  officers  of  the 
Golden  Gate,  or  of  its  underwriters,  when  the  expedition 
of  Smiley  was  fitted  out,  and  all  efforts  to  recover  the  prop- 
erty had  been  given  up  by  them.  The  treasure  was  then 
in  the  situation  of  derelict  or  abandoned  property,  which 
could  be  acquired  by  any  one  who  might  have  the  energy 
and  enterprise  to  seek  its  recovery.  In  our  judgment  the 
act  was  no  more  intended  to  reach  cases  where  property 
thus  abandoned  is  recovered,  than  it  does  to  reach  prop- 
erty voluntarily  thrown  into  the  sea,  and  afterwards  fished 
from  its  depths. 

But  if  the  act  covered  the  case  where  the  property  was 
recovered  after  its  abandonment  by  the  officers  of  the 
vessel  and  others  interested  in  it,  we  are  clear  that  the 
Circuit  Court  has  not  jurisdiction  of  the  offence  here 
charged.  The  treasure  recovered  was  buried  in  the  sand 
several  feet  under  the  water,  and  was  within  one  hundred 
and  fifty  feet  from  the  shore  of  Mexico.  The  jurisdiction 
of  that  country  over  all  offences  committed  within  a  ma- 
rine league  of  its  shore,  not  on  a  vessel  of  another  nation, 
was  complete  and  exclusive. 

Wheaton,  in  his  treatise  on  international  law,  after  ob- 
serving that  "the  maritime  territory  of  every  State  ex- 
tends to  the  ports,  harbors,  bays,  and  mouths  of  rivers 
and  adjacent  parts  of  the  sea  inclosed  by  headlands,  be- 
longing to  the  same  state,"  says:  "The  general  usage  of 
nations  superadds  to  this  extent  of  territorial  jurisdiction 
a  distance  of  a  marine  league,  or  as  far  as  a  cannon  shot 
will  reach  from  the  shore,  along  all  the  coasts  of  the  state. 
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Within  these  limits  its  rights  of  property  and  territorial 
jurisdiction  are  absolute,  and  exclude  those  of  every  other 
nation."  (Pt.  2,  c.  4.  sec.  6.) 

The  criminal  jurisdiction  of  the  government  of  the 
United  States — that  is,  its  jurisdiction  to  try  parties  for 
offences  committed  against  its  laws — may,  in  some  in- 
stances, extend  to  its  citizens  everywhere.  Thus,  it  may 
punish  for  violation  of  treaty  stipulations  by  its  citizens 
abroad  for  offences  committed  in  foreign  countries  where, 
by  treaty,  jurisdiction  is  conceded  for  that  purpose,  as  in 
some  cases  in  China  and  in  the  Barbary  States;  it  may 
provide  for  offences  committed  on  deserted  islands  and 
on  an  uninhabited  coast  by  the  officers  and  seamen  of 
vessels  sailing  under  its  flag.  It  may  also  punish  dere- 
lictions of  duty  by  its  ministers,  consuls,  and  other  repre- 
sentatives abroad.  But  in  all  such  cases  it  will  be  found 
that  the  law  of  Congress  indicates  clearly  the  exterritorial 
character  of  the  act  at  which  punishment  is  aimed.  Ex- 
cept in  cases  like  these,  the  criminal  jurisdiction  of  the 
United  States  is  necessarily  limited  to  their  own  territory, 
actual  or  constructive.  Their  actual  territory  is  coexten- 
sive with  their  possessions,  including  a  marine  league 
from  their  shores  into  the  sea. 

This  limitation  of  a  marine  league  was  adopted  because 
it  was  formerly  supposed  that  a  cannon  shot  would  only 
reach  to  that  extent.  It  is  essential  that  the  absolute 
domain  of  a  country  should  extend  into  the  sea  so  far  as 
necessary  for  the  protection  of  its  inhabitants  against  in- 
jury from  combating  belligerents  while  the  country 
itself  is  neutral.  Since  the  great  improvement  of  modern 
times  in  ordnance,  the  distance  of  a  marine  league,  which 
is  a  little  short  of  three  English  miles,  may,  perhaps, 
have  to  be  extended  so  as  to  equal  the  reach  of  the  pro- 
jecting power  of  modern  artillery.  The  constructive  terri- 
tory of  the  United  States  embraces  vessels  sailing  under 
their  flag;  wherever  they  go  they  carry  the  laws  of  their 


country,  and  for  a  violation  of  them  their  officers  and 
men  may  be  subjected  to  punishment.  But  when  a 
vessel  is  destroyed  and  goes  to  the  bottom,  the  jurisdic- 
tion of  the  country  over  it  necessarily  ends,  as  much  so 
as  it  would  over  an  island  which  should  sink  into  the 
sea. 

In  this  case  it  appears  that  the  Golden  Gate  was  broken 
up;  not  a  vestige  of  the  vessel  remained.  Whatever  was 
afterwards  done  with  reference  to  property  once  on  board 
of  her,  which  had  disappeared  under  the  sea,  was  done 
out  of  the  jurisdiction  of  the  United  States  as  completely 
as  though  the  steamer  had  never  existed. 

We  are  of  opinion,  therefore,  that  the  Circuit  Court  has 
no  jurisdiction  to  try  the  offence  charged,  even  if,  under 
the  facts  admitted  by  the  parties,  any  offence  was  com- 
mitted. According  to  the  stipulation,  judgment  sustain- 
ing the  demurrer  will  be,  therefore,  entered  and  the  de- 
fendants discharged. 


Where  the  death  of  a  human  being  is  the  direct  and  immediate  re- 
sult of  the  omission  of  a  party  to  perform  a  plain  duty  imposed 
upon  him  by  law  or  contract,  such  party  is  guilty  of  a  felonious 
homicide. 
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The  defendant  was  indicted  and  tried  at  the  June  term 
of  1864,  for  murder  on  the  high  seas.  The  facts -of  the 
case  sufficiently  appear  in  the  charge  of  the  court. 

Mr.  Justice  FIELD.  Gentlemen  of  the  jury:  The  de- 
fendant is  charged  in  the  indictment  with  the  crime  of 
murder  upon  the  high  seas.  The  district  attorney  does 
not,  however,  seek  from  you  a  conviction  of  the  defend- 
ant for  this  offence.  He  asks  only  a  conviction  for  man- 
slaughter, and  the  trial  has  been  conducted  as  if  the  in- 
dictment charged  only  this  lesser  offence.  Indeed,  the 
facts  it  alleges  as  a  foundation  for  the  charge  would  not 
warrant  a  conviction  of  any  greater  offence.  It  alleges 
that  the  defendant  was,  on  the  first  day  of  April,  1864, 
captain  of  the  American  ship  Charger,  belonging  to  citi- 

*  Reported  in  4  Sawyer,  517. 


zens  of  the  United  States;  that  the  ship  had  on  board  ten 
mariners,  and  among  them  one  John  P.  Swainson;  that 
the  ship  was  provided  with  three  boats,  for  the  protection 
and  safety  of  the  lives  of  the  persons  on  board,  in  case  of 
accident,  and  that  it  was  the  duty  of  the  defendant  to 
manage  and  control  the  ship  and  boats  so  as  to  insure 
such  protection  and  safety;  that  on  the  first  of  April, 
1864,  the  said  Swainson  was  employed  as  seaman  upon 
the  royal-yard-arm  of  the  mainmast  of  the  ship  in  furl- 
ing the  royal-sail;  that  whilst  thus  employed  he  accident- 
ally fell  into  the  sea,  and  that  the  defendant  willfully 
omitted  to  stop  the  ship,  or  to  lower  either  of  the  boats, 
or  to  make  any  attempt  to  rescue  and  save  Swainson,  as 
was  his  duty  to  do ;  that  Swainson  would  have  been 
rescued  and  saved  had  the  defendant  stopped  his  ship 
and  lowered  either  of  his  boats,  and  from  his  negligence 
and  omission  in  this  respect  Swainson  was  drowned. 

As  you  will  thus  perceive,  gentlemen,  the  charge  is 
that  the  death  of  Swainson  was  occasioned  by  the  willful 
omission  of  the  defendant  to  stop  the  ship,  lower  the 
boats,  and  rescue  him,  or  to  make  any  attempt  for  his 
rescue.  In  the  majority  of  cases  where  manslaughter  is 
charged,  the  death  alleged  has  resulted  from  direct  vio- 
lence on  the  part  of  the  accused.  Here  the  death  is 
charged  to  have  been  occasioned  by  the  willful  omission 
of  the  defendant  to  perform  a  plain  duty. 

There  may  be  in  the  omission  to  do  a  particular  act 
under  some  circumstances,  as  well  as  in  the  commission 
of  an  act,  such  a  degree  of  criminality  as  to  render  the 
offender  liable  to  indictment  for  manslaughter.  The  law 
on  the  subject  is  this:  that  where  death  is  the  direct  and 
immediate  result  of  the  omission  of  a  party  to  perform  a 
plain  duty  imposed  upon  him  by  law  or  contract,  he  is 
guilty  of  a  felonious  homicide.  There  are  several  par- 
ticulars in  this  statement  of  the  law  to  which  your  atten- 
tion is  directed. 


In  the  first  place,  the  duty  omitted  must  be  a  plain 
duty,  by  which  I  mean  that  it  must  be  one  that  does  not 
admit  of  any  discussion  as  to  its  obligatory  force ;  one 
upon  which  different  minds  must  agree,  or  will  generally 
agree.  .Where  doubt  exists  as  to  what  conduct  should  be 
pursued  in  a  particular  case,  and  intelligent  men  differ 
as  to  the  proper  action  to  be  had,  the  law  does  not  impute 
guilt  to  any  one,  if,  from  omission  to  adopt  one  course  in- 
stead of  another,  fatal  consequences  follow  to  others.  The 
law  does  not  enter  into  any  consideration  of  the  reasons 
governing  the  conduct  of  men  in  such  cases,  to  determine 
whether  they  are  culpable  or  not. 

In  the  second  place,  the  duty  omitted  must  be  one 
which  the  party  is  bound  to  perform  by  law  or  contract, 
and  not  one  the  performance  of  which  depends  simply 
upon  his  humanity,  or  his  sense  of  justice  or  propriety. 
In  the  absence  of  such  obligations,  it  is  undoubtedly  the 
moral  duty  of  every  person  to  extend  to  others  assistance 
when  in  danger;  to  throw,  for  instance,  a  plank  or  rope  to 
a  drowning  man,  or  make  other  efforts  for  his  rescue,  and 
if  such  efforts  should  be  omitted  by  any  one  when  they 
could  be  made  without  imperilling  his  own  life,  he  would, 
by  his  conduct,  draw  upon  himself  the  just  censure  and 
reproach  of  good  men ;  but  this  is  the  only  punishment 
to  which  he  would  be  subjected  by  society. 

In  the  third  place,  the  death  which  follows  the  duty 
omitted  must  be  the  immediate  and  direct  consequence  of 
the  omission.  There  are  many  cases  in  the  reports  in 
which  this  doctrine  of  liability  for  negligence  resulting  in 
death  is  asserted.  In  one  case  a  defendant  had  been  em- 
ployed to  give  signals  to  railway  trains  of  obstructions  on 
the  road.  Having  on  one  occasion  neglected  to  give  the 
proper  signal  of  an  obstruction,  a  collision  followed,  caus- 
ing the  death  of  a  passenger.  The  negligence  was  held 
to  be  criminal,  and  the  defendant  was  convicted  of  man- 
slaughter. (Regina  v.  Pargeter,  3  Cox  C.  C.  191.)  In  an- 


other  case,  the  defendant  was  employed  as  the  ground 
bailiff  of  a  mine,  and  as  such  it  was  his  duty  to  cause  the 
mine  to  be  ventilated,  by  directing  air-headings  to  be 
placed  where  necessary.  By  his  omission  to  do  this  in  a 
particular  place,  the  damp  in  the  mine  exploded,  and  sev- 
eral persons  were  killed.  The  defendant  was  indicted  for 
manslaughter,  and  the  court  instructed  the  jury  that  if 
they  were  satisfied  that  it  was  the  ordinary  and  plain  duty 
of  the  prisoner  to  cause  the  air-heading  to  be  made  in  the 
mine,  and  that  a  person  using  reasonable  diligence  would 
have  had  it  done,  and  that  by  the  omission  the  death  of 
the  deceased  occurred,  they  should  find  the  prisoner  guilty. 
(Regina  v.  Karmes,  2  Carrington  &  Kirwin,  368.)  In 
these  cases  you  will  perceive  that  the  omission  which 
resulted  fatally  was  of  a  plain  personal  duty,  and  that  the 
accident  was  the  immediate  and  direct  consequence  of  the 
omission. 

Now,  in  the  case  of  a  person  falling  overboard  from  a 
ship  at  sea,  whether  passenger  or  seaman,  when  he  is  not 
killed  by  the  fall,  there  is  no  question  as  to  the  duty  of 
the  commander.  He  is  bound,  both  by  law  and  by  con- 
tract, to  do  everything  consistent  with  the  safety  of  the 
ship  and  of  the  passengers  and  crew,  necessary  to  rescue 
the  person  overboard,  and  for  that  purpose  to  stop  the 
vessel,  lower  the  boats,  and  throw  to  him  such  buoys  or 
other  articles  which  can  be  readily  obtained,  and  that  may 
serve  to  support  him  in  the  water  until  he  is  reached  by 
the  boats  and  saved.  No  matter  what  delay  in  the  voy- 
age may  be  occasioned,  or  what  expense  to  the  owners 
may  be  incurred,  nothing  will  excuse  the  commander  for 
any  omission  -to  take  these  steps  to  save  the  person  over- 
board, provided  they  can  be  taken  with  a  due  regard  to 
the  safety  of  the  ship  and  others  remaining  on  board. 
Subject  to  this  condition,  every  person  at  sea,  whether 
passenger  or  seaman,  has  a  right  to  all  reasonable  efforts 
of  the  commander  of  the  vessel  for  his  rescue,  in  case  he 


should  by  accident  fall  or  be  thrown  overboard.  Any 
neglect  to  make  such  efforts  would  be  criminal,  and  if 
followed  by  the  loss  of  the  person  overboard,  when  by 
them  he  might  have  been  saved,  the  commander  would 
be  guilty  of  manslaughter,  and  might  be  indicted  and 
punished  for  that  offence. 

In  the  present  case  it  is  not  pretended  that  any  efforts 
were  made  by  the  defendant  to  save  Swainson,  nor  is  the 
law  as  to  the  duty  of  the  commander,  and  his  liabilty  for 
omitting  to  perform  it  under  the  conditions  stated,  con- 
troverted by  counsel.  The  positions  taken  in  the  defence 
of  the  accused  are:  1,  that  Swainson  was  killed  by  his 
fall  from  the  yard ;  2,  that  if  not  killed,  it  would  have 
been  impossible  to  save  him  in  the  existing  condition  of 
the  sea  and  weather ;  3,  that  to  have  attempted  to  save 
him  would  have  endangered  the  safety  of  the  ship  and 
the  lives  of  the  crew.  If  in  your  judgment  either  of  these 
positions  is  sustained  by  the  evidence,  the  defendant  is 
entitled  to  an  acquittal. 

The  killing  of  Swainson  from  his  fall  is  alleged  from 
the  distance  he  must  have  fallen,  and  the  absence  of  any 
appearance  of  subsequent  motion  on  his  part  in  the  water. 
The  distance  was  one  hundred  and  ten  feet,  as  stated  by 
one  of  the  witnesses  from  actual  measurement.  Another 
witness  says  that  Swainson  struck  the  water  on  his  back 
or  front ;  a  third  witness  states  that  the  feet  of  Swainson 
struck  the  water  first,  but  that  the  position  of  the  body 
was  somewhat  inclined.  From  the  noise  made  in  falling, 
the  mate  was  of  the  opinion  that  Swainson  struck  the 
channels  on  the  side  of  the  vessel  in  his  fall.  You  can 
judge  of  the  probabilities  of  the  man  being  alive  after 
a  fall  of  this  kind.  If  you  believe  from  the  evidence 
that  he  was  killed  by  the  fall,  that  is  an  end  of  this  case, 
and  you  need  not  pursue  your  inquiries  further.  But 
more,  if  you  have  any  reasonable  doubt,  by  which  I  mean 
a  doubt  founded  upon  a  consideration  of  all  the  circum- 


6 

stances  and  evidence,  and  not  a  doubt  resting  upon  mere 
conjecture  or  speculation,  whether  he  was  killed  by  the 
fall,  you  need  not  go  further.  The  prosecution  proceeds 
upon  the  ground  that  he  was  not  thus  killed,  the  district 
attorney  relying  upon  the  general  presumption  of  the 
law  that  a  man  known  to  be  alive  at  a  particular  time 
continues  alive  until  his  death  is  proved,  or  some  event  is 
shown  to  have  happened  to  him  which  usually,  in  the 
experience  of  men,  proves  fatal.  The  fall  of  a  person  into 
the  sea  from  a  height  of  one  hundred  and  ten  feet  is  not 
an  event  which  is  necessarily  fatal.  Nor  can  it  be  said 
that  in  the  experience  of  men  it  is  usually  so.  Its  effect 
depends  very  much,  if  not  entirely,  upon  the  manner  in 
which  the  party  falling  strikes  the  water,  and  the  exist- 
ence of  obstacles  breaking  the  force  of  the  fall.  The  fact, 
therefore,  that  the  fall  of  Swainson  appears  in  the  evi- 
dence presented  by  the  prosecution,  does  not  change  the 
presumption  of  the  law  which  I  have  mentioned.  The 
burden  still  remains  upon  the  defendant  of  showing  that 
the  fall  was  fatal,  or  of  showing  such  attending  circum- 
stances as  to  create  a  reasonable  doubt  whether  such  was 
not  the  fact.  You  will  not  take  the  fall  itself  as  conclu- 
sive on  this  point,  but  will  consider  it  in  connection  with 
the  evidence  of  the  manner  in  which  the  party  fell,  and 
particularly  of  the  manner  in  which  he  struck  the  water 
in  falling. 

If  you  are  satisfied  that  the  fall  was  not  immediately 
fatal,  the  next  inquiry  will  be  whether  Swainson  could 
have  been  saved  by  any  reasonable  efforts  of  the  captain, 
in  the  then  condition  of  the  sea  and  weather.  That  the 
wind  was  high  there  can  be  no  doubt.  The  vessel  was 
going  at  the  time  at  the  rate  of  twelve  knots  an  hour;  it 
had  averaged,  for  several  hours,  ten  knots  an  hour.  A 
wind  capable  of  propelling  a  vessel  at  that  speed  would, 
in  a  few  hours,  create  a  strong  sea.  To  stop  the  ship, 
change  its  course,  go  back  to  the  position  where  the  sea- 


man  fell  overboard,  and  lower  the  boats,  would  have  re- 
quired a  good  deal  of  time,  according  to  the  testimony  of 
several  witnesses.  In  the  meanwhile,  the  man  overboard 
must  have  drifted  a  good  way  from  the  spot  where  he  fell. 
To  these  considerations  you  will  add  the  probable  shock 
and  consequent  exhaustion  which  Swainson  must  have 
experienced  from  the  fall,  even  supposing  that  he  was  not 
immediately  killed. 

It  is  not  sufficient  for  you  to  believe  that  possibly  he 
might  have  been  saved.  To  find  the  defendant  guilty, 
you  must  come  to  the  conclusion  that  he  would,  beyond 
a  reasonable  doubt,  have  been  saved  if  proper  efforts  to 
save  him  had  been  seasonably  made,  and  that  his  death 
was  the  consequence  of  the  defendant's  negligence  in  this 
respect.  Besides  the  condition  of  the  weather  and  sea, 
you  must  also  take  into  consideration  the  character  of  the 
boats  attached  to  the  ship.  According  to  the  testimony 
of  the  mate,  they  were  small  and  unfit  for  a  rough  sea. 

During  the  trial  much  evidence  was  offered  as  to  the 
character  of  the  defendant  as  a  skillful  and  able  officer 
and  as  a  humane  man.  The  act  charged  is  one  of  gross 
inhumanity;  it  is  that  of  allowing  a  sailor  falling  over- 
board, whilst  at  work  upon  the  ship,  to  perish,  without 
an  effort  to  save  him,  when  by  proper  efforts,  promptly 
made,  he  could  have  been  saved.  If  there  be  any  doubt 
as  to  the  conduct  of  the  defendant,  his  past  life  and  char- 
acter should  have  some  consideration  with  you. 

With  these  views,  I  leave  the  case  with  you.  It  is  one 
of  much  interest,  but  I  do  not  think  that,  under  the  in- 
structions given,  you  will  have  any  difficulty  in  arriving 
at  a  just  conclusion. 

The  jury  returned  a  verdict  of  not  guilty. 


Marriage  by  our  law  is  a  civil  contract,  and  may  be  avoided  for  material 
and  substantive  fraud  in  its  procurement;  and  antenuptial  pregnancy 
by  a  stranger  is  a  fraud  going  to  the  very  substance  of  the  contract, 
vitiates  it  ab  initio,  and  authorizes  a  divorce.  A  woman  to  be  mar- 
riageable must,  at  the  time,  be  able  to  bear  children  to  her  husband, 
and  a  representation  to  this  effect  is  implied  in  the  very  nature  of  the 
contract. 
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The  action  was  for  divorce  a  vinculo  matrimonii  on  the 
ground  of  fraud.  The  facts  appear  in  the  opinion  of  the 
court. 

FIELD,  J.,  delivered  the  opinion  of  the  Court. 

On  the  22d  of  September,  1857,  the  parties  to  this 
action  intermarried,  and  until  the  tenth  of  the  following 
February  they  lived  together  as  husband  and  wife.  On 
this  last  day,  four  months  and  nineteen  days  from  the 
date  of  the  marriage,  the  defendant  gave  birth  to  a  fully 
developed  child.  The  plaintiff  insists  that  this  child  was 
begotten  by  a  stranger;  that  the  defendant  knew,  or  had 
sufficient  reason  to  believe,  that  she  was  with  child  at 
the  date  of  her  marriage,  and  concealed  the  fact  from  him ; 

*  Reported  in  13  California,  92. 


that  he  was  ignorant  of  her  condition,  and  believed  her 
at  the  time  to  be  chaste  and  virtuous;  that  he  continued 
thus  ignorant  until  the  birth  of  the  child,  and  that  upon 
this  event  happening  he  repudiated  the  defendant  and 
her  child,  and,  so  soon  as  her  health  would  permit,  re- 
turned her  with  the  child  to  her  family  and  relatives. 
Upon  these  facts,  as  established,  the  plaintiff  seeks  a  di- 
vorce a  vinculo  matrimonii,  on  the  ground  of  fraud.  On 
the  hearing  before  the  referee  the  confessions  of  the  de- 
fendant as  to  the  father  of  the  child  were  admitted  in 
evidence,  against  the  objection  of  her  counsel;  and  much 
of  the  argument  at  the  bar  was  directed  to  the  propriety 
of  their  admission.  In  considering  the  case,  three  ques- 
tions present  themselves  for  determination.  These  relate : 
1st,  to  the  admissibility  of  the  testimony  as  to  the  con- 
fessions; 2d,  to  the  sufficiency  of  the  testimony  if  ad- 
mitted, taken  in  connection  with  corroborating  circum- 
stances, to  establish  the  fact  alleged  that  the  child  was 
begotten  by  a  stranger;  and,  3d,  to  the  sufficiency  of  the 
cause  assigned,  if  established,  viz.,  the  condition  of  the  de- 
fendant at  the  date  of  her  marriage  and  her  concealment 
thereof,  the  plaintiff  being  innocent  and  ignorant,  for  a 
divorce  under  our  statute. 

The  objection  of  the  defendant's  counsel  to  the  intro- 
duction of  the  confessions  rests  chiefly  upon  the  eighth 
section  of  the  act  of  1851  concerning  divorces,  which  pro- 
vides that  "  no  divorce  shall  be  granted  in  any  action  by 
default  of  the  defendant,  nor  on  the  admission  or  state- 
ment of  either  party;  but  in  all  cases  the  court  shall  re- 
quire proof  of  the  facts  alleged  as  the  grounds  for  a  divorce. 
A  similar  provision,  in  identical  language,' is  contained  in 
the  supplemental  act  of  April,  1857.  The  statute,  as  ap- 
pears, does  not  in  terms  prohibit  the  introduction  of  con- 
fessions; but  only  provides  that  the  decree  shall  not  be 
granted  on  them.  In  this  respect  it  is  only  affirmatory 
of  the  well-established  rule  of  the  common  and  of  the 


English  ecclesiastical  law,  which  has  been  recognized 
from  the  earliest  period,  both  in  England  and  the  several 
States  of  the  Union.  The  object  of  the  rule  is  to  prevent 
collusion  between  the  parties.  Without  some  limitation 
of  this  kind  it  would  be  in  the  power  of  the  parties  to 
obtain  a  divorce  in  all  cases.  The  public  is'  interested  in 
the  marriage  relation  and  the  maintenance  of  its  integrity, 
as  it  is  the  foundation  of  the  social  system,  and  the  law 
wisely  requires  proof  of  the  facts  alleged  as  the  ground 
for  its  dissolution. 

The  agreement  of  the  parties  will  not  answer,  as  then 
the  marriage  relation  would  be  one  only  of  temporar}^ 
convenience;  the  default  in  the  action  will  not  answer, 
as  this  would  only  be  another  form  for  carrying  out  their 
previous  agreement;  confessions  alone  will  not  answer, 
because  they  may  be  the  result  of  collusion,  and  be  untrue, 
in  fact.  But  the  public  can  have  no  interest  in  suppress- 
ing the  truth ;  and,  as  a  means  of  its  ascertainment,  the 
confessions  of  parties  against  .their  interests  have  always 
been  regarded  as  -evidence  of  the  most  important  char- 
acter. And  when  all  presumptions  of  collusion  are  re- 
pelled, and,  from  circumstances,  it  appears  reasonably 
certain  that  the  confession  made  is  true,  the  ground  of 
the  rule  of  exclusion  in  cases  of  divorce  is  obviated,  and 
there  can  be  no  reason  for  refusing  consideration  to  the 
confession.  "  Thus,  it  has  been  held,"  observes  Dr.  Lush- 
ington,  in  Harris  v.  Harris,  (2  Hagg.  Ecc.  E.  409,)  "that 
confession,  when  perfectly  -  free  from  all  taint  of  collu- 
sion, when  confirmed  by  circumstances  and  conduct, 
.  .  .""  ranks  among  the  highest  species  of  evidence. 
It  has  been  so  held  on  different  occasions.  It  was  most 
truly  stated  by  Lord  Stowell  in  the  case  of  Mortimer  v. 
Mortimer,  'that  the  court  was  inclined  to  view  confession, 
when  not  affected  by  collusion,  as  evidence  of  the  great- 
est importance,'  and  the  grounds  upon  which  the  court 
laid  down  this  principle  are  too  obvious  to  need  any 
explanation." 


In  Matchin  v.  Matchin,  (6  Barr,  337,)  Gibson,  C.  J.,  said : 
"It  is  a  rule  of  policy,  however,  not  to  found  a  sentence 
of  divorce  on  confession  alone;  yet,  where  it  is  full,  con- 
fidential, reluctant,  free  from  suspicion  of  collusion,  and 
corroborated  by  circumstances,  it  is  ranked  with  the  safest 
proofs." 

In  Sawyer  v.  Sawyer,  (Walker  Ch.  52,)  Manning,  Chan- 
cellor, said:  "  In  cases  of  adulter}r,  the  right  to  a  divorce 
consists  in  the  proof  of  a  single  fact ;  and  if  the  confes- 
sions of  the  party  were  to  be  received  as  sufficient  proof, 
there  would  be  danger  of  collusion.  It  is  to  guard 
against  this  that  other  proof  is  required  in  corrobation 
of  the  defendant's  confessions.  The  same  rule  must 
apply  to  confessions  as  evidence  in  all  other  cases  of 
divorce  from  the  bonds  of  matrimony,  with  this  limita- 
tion: that,  where  there  is  less  danger  of  collusion,  or  it 
could  not  be  practised  so  easily,  the  corrobating  facts  or 
circumstances  need  not  be  of  so  decisive  a  character.  The 
object  of  the  rule  is  to  guard  against  collusion — not  to 
obstruct  the  administration  of  justice:  Where  the  cir- 
cumstances of  the  case  are  such  as  to  repel  all  suspicion 
of  collusion,  and  leave  in  the  mind  of  the  court  no  doubt 
of  the  truth  of  the  confessions,  it  should  act  accordingly." 

The  rule  of  the  statute,  as  we  have  already  observed,  is 
that  of  the  common  as  well  as  of  the  ecclesiastical,  law. 
That  no  decree  or  sentence  can  be  founded  upon  the  sole 
evidence  of  the  confessions  of  the  defendant  out  of  court, 
"  is  clearly,"  says  Bishop,  (sec.  305,)  "  the  rule  of  the 
ancient  as  well  as  the  modern  common  law.  For,  in 
Collet's  case,  it  being  suggested  to  the  Court  of  King's 
Bench  that  parties  who  had  lived  together  sixteen  years 
were  proceeding  in  the  spiritual  court  collusively,  on  the 
false  allegation  of  incest,  to  dissolve  a  marriage  for  the 
purpose  of  bastardizing  their  children — 'they  both  appear 
and  confess  the  matter,  upon  which  a  sentence  of  divorce 
was  to  pass' — it  was  held  that  prohibition  would  lie." 


The  statute  of  this  State,  being  in  affirmance  of  the 
common  law,  is  to  be  construed  as  was  the  rule  by  that 
law.  This  is  a  received  doctrine  of  construction  in  such 
cases.  Thus  in  Miles  v.  Williams,  (1  Peere  Wins.  252,)  the 
court  said :  "  The  best  rule  of  construing  acts  of  Parlia- 
ment is  by  the  common  law,  and  by  the  course  which  that 
observed  in  like  cases  of  its  own  before  the  act;"  and,  in 
Arthur  v.  Bokenham,  (11  Mod.  150,)  the  Common  Pleas  said : 
"  The  general  rule  in  exposition  of  all  acts  of  Parliament 
is  this — that,  in  all  doubtful  matters,  and  where  the  ex- 
pression is  in  general  terms,  they  are  to  receive  such  a 
construction  as  may  be  agreeable  to  the  rules  of  the  com- 
mon law,  in  cases  of  that  nature;  for  statutes  are  not  pre- 
sumed to  make  any  alteration  in  the  common  law,  further 
or  otherwise  than  the  act  does  expressly  declare;  there- 
fore, in  all  general  matters,  the  law  presumes  the  act  did 
not  intend  to  make  any  alteration;  for  if  the  Parliament 
had  had  that  design,  they  would  have  expressed  it  in  the 
act."  (See  Bacon's  Abridg.  vol.  9,  244,  rules  to  be  observed 
in  the  construction  of  a  statute,  4;  and  Viner's  Abridg. 
vol.  19,  512,  construction  of  statutes  12,  and  authorities 
there  cited.) 

Having  in  view,  then,  the  doctrine  of  the  law  as  it  ex- 
isted previous  to  the  adoption  of  the  statute,  and  the 
reason  of  it,  and  regarding  the  statute  as  merely  declara- 
tory of  that  doctrine,  we  are  necessarily  led  to  the  con- 
clusion that  it  was  never  intended  to  exclude  entirely  the 
introduction  of  confessions,  but  only,  as  the  statute  in 
terms  purports,  that  upon  them  the  decree  shall  not  be 
granted  ;  and  that  to  them,  when  freed  from  the  presump- 
tions of  collusion,  and  sustained  by  circumstances,  the 
court  may  justly  look  as  evidence  of  greater  or  less 
weight,  according  to  the  special  character  of  the  case. 
The  question,  as  justly  stated  by  the  counsel  for  the  ap- 
pellant, is  this:  "  Would  the  entire  testimony,  confessions, 
and  circumstances  lead  the  guarded  discretion  of  a  reason- 
able and  just  man  to  the  conclusion?" 
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The  circumstances  under  which  the  confession  was  made 
by  the  defendant  excludes  all  presumptions  of  collusion. 
It  was  made  with  reluctance — under  great  distress  of  mind, 
from  sense  of  shame,  and  the  humiliation  of  her  position — 
to  her  own  brother — and  fully  exonerates  the  plaintiff, 
and  names  the  seducer  of  her  virtue,  and  the  time  and 
place  of  her  seduction.  Previous  to  this  the  plaintiff  had, 
on  repeated  occasions,  informed  the  brother  that  he  should 
return  the  defendant  to  his  house,  and  it  would  appear 
that  some  words  of  anger  had  passed  between  them  on 
the  subject;  the  brother  attributing,  at  first,  to  the  plain- 
tiff the  dishonor  of  his  sister,  and  distrusting  his  declara- 
tions to  the  contrary.  Upon  hearing  the  confession  he 
became  satisfied,  and  immediately  arranged  with  the 
plaintiff  for  the  removal  of  the  defendant  from  her  resi- 
dence in  the  hotel,  to  his  house ;  but,  upon  conversation 
with  defendant,  she  herself  concluded  it  best  not  to  go 
until  the  following  morning,  it  being  at  the  time  late  at 
night.  On  the  following  morning,  in  pursuance  of  the 
arrangement  of  the  previous  night,  she  was  removed  to 
the  house  of  her  brother.  From  this  time  all  association 
between  the  parties  appears  to  have  ended. 

The  pretence  that  the  confession  was  made  through  fear, 
does  not  merit  consideration.  That  it  was  made,  as  we 
have  stated,  under  great  distress  of  mind,  is  true;  but  no 
retraction  of  it,  or  denial  of  its  truth,  on  her  removal  the 
following  day,  or  subsequently,  appears  ever  to  have  been 
made.  The  brother,  who  was  acting  under  the  most  pain- 
ful circumstances,  and  was  deeply  affected  by  them,  and 
who  had  previously  refused  to  allow  the  removal  of  the 
defendant  to  his  house,  upon  the  belief  that  she  had  been 
the  victim  of  the  plaintiff 's  solicitations,  accepted  the  con- 
fession as  true,  and  acted  upon  it.  The  brother  and  mother 
were  examined  as  witnesses  in  the  cause,  and  not  a  word 
impeaching  the  truth  of  the  confession  is  stated  to  have 
ever  been  uttered  by  the  defendant,  nor  do  they  themselves 


attempt  to  impeach  it.  That  it  was  without  collusion  is 
evident,  and  that  it  is  true  hardly  admits  of  a  doubt. 
The  conduct  of  the  plaintiff  corroborates  it.  Previous  to 
the  birth  of  the  child,  the  parties  had  lived  in  affectionate 
harmony.  Immediately  upon  this  event,  the  plaintiff  did 
all  that  a  just  and  upright  man  could  do  to  vindicate  him- 
self— to  relieve  himself  from  the  burden  of  a  dishonored 
wife,  and  her  child  of  bastard  blood.  He  repudiated  them 
both — and  so  soon  as  the  health  of  the  defendant  would 
permit,  after  consultation,  with  her  physician  and  her 
brother,  restored  her  to  her  family.  Had  the  parties  had 
illicit  intercourse  previous  to  marriage,  the  possibility  of 
issue  must  have  often  occurred  to  them,  and  it  is  highly 
improbable  that  so  sudden  a  revulsion  of  feeling  to  his 
wife  would  have  happened  upon  its  appearance.  The 
instinct  of  paternity — one  of  the  strongest  in  our  nature — 
would  have  strengthened  rather  than  weakened  the  pre- 
vious attachment  to  his  wrife  upon  the  birth  of  the  child. 
The  conduct  of  the  defendant  corroborates  the  confes- 
sion. We  have  already  referred  to  the  want  of  any  sub- 
sequent retraction  or  denial  of  its  truth.  The  answer  to 
the  present  suit,  filed  about  six  weeks  subsequently,  is 
itself  an  admission,  and  constitutes  a  circumstance  worthy 
of  consideration.  It  is  under  oath,  and  in  answer  to  the 
charge  in  the  complaint,  that  she  was  with  child  at  the 
date  of  the  marriage  by  a  stranger,  it  avers  that  if  she 
was  then  with  child  she  had  no  knowledge  of  it,  and  it 
was  the  result  of  an  act  to  which  she  never  consented, 
and  had  no  knowledge  of  it  at  the  time  of  its  commission, 
nor  until  after  her  marriage  with  the  plaintiff,  and  that 
the  same  was  committed  while  she  was  in  a  state  of  un- 
consciousness. There  is  no  direct  averment  that  the 
plaintiff  was  the  father  of  such  child,  or  any  direct  denial 
that  it  was  begotten  by  a  stranger.  The  controlling  fact 
in  issue  is  evaded  in  the  answer,  and  this  evasion,  in  a 
solemn  judicial  proceeding,  is  a  most  significant  circum- 
stance. 
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The  conduct  of  the  relatives  of  the  defendant  corrobo- 
rates the  confession.  They  have  recognized  it  as  justify- 
ing the  repudiation  and  separation.  These  several  cir- 
cumstances, taken  in  connection  with  the  conceded  fact, 
that  the  child  was  begotten  out  of  wedlock,  furnish,  in 
their  collective  force,  sufficient  corroboration  of  the  con- 
fession to  justify  the  conclusion  that  the  child  was  the 
offspring  of  a  stranger.  In  the  cases  cited  by  Bishop,  the 
corroborating  circumstances  held  sufficient  were  less  sat- 
isfactory than  the  circumstances  in  the  case  at  bar. 

In  Harrison  v.  Harrison,  (4  Moore  P.  C.  96,)  the  suit  was 
for  nullity  of  marriage  on  the  allegation  of  the  husband's 
impotence,  and  in  giving  judgment  in  the  Court  of  Privy 
Council  for  the  divorce,  confirmatory  of  the  decision  of 
the  Consistory  Court,  and  of  the  Court  of  Arches,  Lord 
Brougham  said:  "It  has  been  insisted  by  the  counsel  for 
the  appellant  that  the  confession  of  non-consummation 
is  not  sufficient  to  satisfy  the  one  hundred  and  fifth  canon, 
and  that  there  must  be  some  extrinsic  proof,  and  for  that 
purpose  proof  by  inspection  is  said  to  be  essential.  Their 
lordships  give  no  opinion  on  this  construction  of  the 
canon;  for  if  adminicular  proof  is  requisite,  they  think 
the  circumstance  of  the  appellant's  having  taken  a  legal 
opinion  of  the  validity  of  the  marriage,  which  he  admits  in 
his  answer,  coupled  with  the  confession  of  non-consum- 
mation, and  the  refusal,  in  the  first  instance,  to  undergo  in- 
spection, is  sufficient  extrinsic  proof;  and  being  satisfied 
that  there  is  no  collusion  between  the  parties,  they  affirm 
the  decree  of  nullity."  "  In  Noverre  v.  Noverre,  (1  Robert, 
428,)  the  evidence,  aside  from  the  defendant  wife's  con- 
fession, went  -no  further  than  to  show  extreme,  but  no 
indecent,  familiarities  with  the  alleged  paramour,  together 
with  ample  opportunities.  In  Tucker  v.  Tucker,  (11  Jur. 
893,)  there  were  no  acts  of  familiarity  proved,  but  there 
was  the  reception  of  a  letter  from  the  paramour  to  the 
wife,  which  she  had  not  read  and  could  not  know  the  con- 
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tents  of,  and  a  meeting,  not  at  all  shown  to  be  criminal, 
between  her  and  him,  after  she  was  turned  off  by  her  hus- 
band; yet  this  was  held  amply  sufficient  to  sustain  the 
confessions."  (Cited  from  a  note  to  sec.  310  in  Bishop.) 

Against  the  conclusion  from  the  evidence  of  the  confes- 
sion and  the  corroborating  circumstances,  the  counsel  of 
the  respondent  urges  the  presumption  of  paternity  in  the 
plaintiff  from  the  fact  of  marriage.  There  is  no  doubt 
that  such  is  the  presumption  of  the  law.  A  child  born 
in  lawful  wedlock  is  presumed  to  be  the  child  of  the  hus- 
band. This  has  been  held  in  numerous  cases.  (See 
Stigall  et  oLv.  Stigall,  2  Brock,  261 ;  The  State  v.  Herman, 
13  Ired.  502;  The  King  v.  Luffe,  8  East.  191.)  The  mar- 
riage is  regarded  as  an  acknowledgment  by  the  husband 
that  the  child  is  his,  but  as  in  all  cases  of  acknowledg- 
ment, to  be  effective,  there  must  be  knowledge  at  the  time 
of  the  fact  admitted.  The  case  of  The  King  v.  Luffe,  (8 
East.  210,)  cited  by  the  respondent,  arose  upon  a  question 
of  bastardy,  but  in  the  opinion  of  Mr.  Justice  Lawrence, 
the  reason  of  the  presumption  in  cases  of  ante-nuptial 
pregnancy  is  stated.  "  By  the  civil  law,"  says  the  justice, 
"if  the  parents  married  any  time  before  the  birth  of  the 
child,  it  was  legitimate;  and  our  law  so  far  adopts  the 
same  rule,  that  if  a  man  marry  a  woman  who  is  with 
child,  it  raises  a  presumption  that  it  is  his  own.  Lord 
Rolle  gives  some  such  reason  for  the  rule,  and  it  seems  to 
be  founded  in  good  sense;  for  where  a  man  marries  a 
woman  whom  he  knows  to  be  in  this  situation,  he  may  be 
considered  as  acknowledging,  by  a  most  solemn  act,  that 
the  child  is  his."  The  knowledge  of  the  situation  of  the 
party  constitutes  the  ground  of  the  presumption. 

In  Wright.  Administrator  v.  Hicks,  (15  Ga.  160,)  the  doc- 
trine of  presumptive  paternity  in  a  case  of  ante-nuptial 
pregnancy  was  considered,  and  the  decision  of  the  court 
bears  directly  upon  the  question  before  us.  In  that  case 
the  wife  was  with  child  at  the  time  of  the  marriage,  and 
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immediately  upon  her  pregnancy  being  discovered,  the 
husband  returned  her  to  her  family.  In  the  settlement 
of  the  estate,  the  question  of  the  child's  right  of  inherit- 
ance arose.  Mr.  Justice  Lumpkin  delivered  the  opinion 
of  the  court,  and  after  referring  to  the  able  and  thorough 
discussion  had  in  the  case,  on  a  previous  occasion,  said : 
"The  importance,  as  well  as  the  novelty  of  the  question, 
led  us  to  devote  to  it  as  large  a  portion  of  our  time  as  we 
could  possibly  spare  from  other  necessary  avocations. 
We  exerted  our  utmost  diligence  to  collect  all  the  infor- 
mation, so  as  to  enable  us  to  form  a  correct  judgment,  and 
prescribe  the  best  possible  rule  that  our  minds  were  ca- 
pable of  arriving  at.  And  we  flatter  ourselves  that  we 
did  not  toil  in  vain.  And  the  principles  of  law  regulating 
this  question,  as  deducible  from  all  the  authorities,  Eng- 
lish and  American,  were  thus  summed  up:  that  is,  that 
although  the  birth  of  a  child  during  wedlock  raises  a 
presumption  that^such  child  is  legitimate,  yet  that  this 
presumption  may  be  rebutted,  both  by  direct  and  pre- 
sumptive evidence.  And  that,  in  arriving  at  a  conclusion 
upon  this  subject,  the  jury  may  not  only  take  into  their 
consideration  proofs  tending  to  show  the  physical  impos- 
sibility of  the  child  born  in  wedlock  being  legitimate,  but 
they  may  decide  the  question  of  paternity,  by  attending 
to  the  relative  situation  of  the  parties — their  habits  of 
life,  the  evidence  of  conduct,  and  of  declarations  connected  with 
conduct,  and  to  any  induction  which  reason  suggests,  for 
determining  upon  the  probabilities  of  the  case. 

"  That  where  the  husband  and  wife  have  had  the  oppor- 
tunity of  sexual  intercourse,  a  very  strong  presumption 
arises  that  it  must  have  taken  place,  and  that  the  child  in 
question  is  the  fruit ;  but  it  is  only  a  very  strong  presump- 
tion, and  no  more.  The  presumption  may  be  rebutted  by 
evidence;  and  it  is  the  duty  of  the  jury  to  weigh  the  evi- 
dence against  the  presumption,  and  to  decide,  as  in  the 
exercise  of  their  judgment,  either  may  appear  to  prepon- 
derate. (Wright  v.  Hicks,  12  Ga.  Rep.  155.) 
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"  We  now  reaffirm,  distinctly  and  fully,  the  doctrine  then 
laid  down  as  the  law  of  this  case.  Indeed,  it  is  the  law, 
not  now  questioned  in  any  respectable  quarter  on  this  or 
the  other  side  of  the  water,  whatever  doubts  may  have 
once  been  entertained  to  the  contrary.  It  has  been  the 
law  of  Westminster  Hall  since  the  decision  of  Prudsell  v. 
Prudsell,  (2  Strange,  925,)  in  1732,  by  Lord  Raymond. 

"._.'.  I  venture  to  suggest  another  observation.  While 
the  law  presumes  every  child  legitimate  which  is  born 
within  wedlock,  still,  in  questions  of  this  sort,  there  is  and 
should  be  a  difference  between  past  and  ante-nuptial  con- 
ceptions. In  the  latter,  much  slighter  proof  should  be 
required  to  repel  the  presumption  of  legitimacy  arising 
from  marriage.  For  here,  it  is  the  marriage  only,  and 
not  the  presumed  sexual  intercourse  resulting  from  mar- 
riage, which  creates  the  presumption.  Every  child  be- 
gotten and  born  within  wedlock  is  rightly  presumed  to 
be  the  offspring  of  the  husband.  But  such  presumption 
does  not  necessarily  arise  where  the  child  is  begotten 
before  marriage.  Another  man  may  as  likely  be  the  father 
as  the  future  husband,  as  no  one  was  entitled  to  sexual 
intercourse." 

The  justice  then  proceeds  to  consider  the  evidence 
which  should  have  been  submitted  to  the  jury,  and  holds 
that  the  evidence  of  the  husband's  conduct  in  returning 
the  wife  to  her  family;  his  declarations  on  the  subject; 
the  statements  of  the  wife  upon  his  upbraiding  her  for 
her  imposition  upon  him  as  a  virgin  and  of  her  conduct, 
should  have  been  left  to  the  jury,  and  cites  the  case  of 
Morris  v.  Davis,  (Sir  Harris  Nicholas  on  Adulterine  Bas- 
tardy, 216,)  in  which  the  question  arose  whether  the  in- 
ference arising  from  the  conduct  of  the  parties  might  be 
held  sufficient  to  rebut  the  legal  presumption  springing 
from  the  marriage.  "And  the  court  there  thought,"  says 
the  justice,  "that  the  evidence  arising  from  the  conduct 
of  the  parties  was  most  material  and  important;  and 
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suggested  what  is  true,  that  in  the  Banbury  Peerage  case 
the  conduct  of  the  parties,  not  at  the  time  of  the  concep- 
tion of  the  child,  but  at  its  birth,  and  for  several  years 
subsequently,  and  the  evidence  thus  arising  formed  a 
principal  ground  of  the  judgment  of  the  House  of  Lords." 

But  admitting  the  full  force  of  the  presumption  for 
which  the  respondent  contends,  it  is  met  and  overcome 
by  the  evidence.  The  confession  being  admitted,  the 
paternity  of  the  child  is  placed  upon  a  stranger  beyond  a 
doubt.  The  vice  of  the  ingenious  argument  of  the  coun- 
sel of  the  respondent  arises  from  the  assumption  with 
which  he  starts,  that  the  confession  is  to  be  entirely  ex- 
cluded from  consideration.  This  being  taken  from  the 
case,  he  argues,  with  much  plausibility,  that  the  circum- 
stances established  do  not  outweigh  the  force  of  the  pre- 
sumption of  law.  The  argument  falls  with  the  assump- 
tion. 

We  do  not  attach  much  importance  to  the  suggestion 
that  the  plaintiff  must  have  discovered  the  situation  of 
the  defendant  long  previous  to  the  birth  of  the  child,  and 
that  his  silence  thereupon  must  be  regarded  as  an  ac- 
knowledgment of  its  paternity.  We  cannot  assume  that 
he  detected  her  pregnancy,  and  if  he  had  reason  to  sus- 
pect it,  that  he  must  have  done  so  at  so  early  a  period 
after  marriage  as  to  have  referred  it  to  ante-nuptial  in- 
continence. To  one,  who  we  must  believe  from  the  evi- 
dence, possessed  a  strong  affection  for  his  wife,  the  suspicion 
of  a  want  of  chastity  would  never  arise.  Affection  will 
give  every  excuse  for  appearances,  except  that  of  dishonor. 
As  against  the  weight  of  the  evidence  from  the  confession 
and  corroborating  circumstances,  the  suggestion  is  with- 
out force. 

The  remaining  question  relates  to  the  sufficiency  of  the 
cause  assigned  as  a  ground  of  divorce.  Our  statute  pro- 
vides that  a  divorce  may  be  granted  "  when  the  consent 
of  either  of  the  parties  to  the  marriage  was  obtained  by 
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force  or  fraud,  upon  the  application  of  the  injured  party." 
(Act  of  April,  1853.)  Marriage  is  considered  by  our  law 
as  a  civil  contract,  to  which  the  consent  of  the  parties  is 
essential,  (Act  Concerning  Marriages,  sec.  1,)  and  is  subject 
to  avoidance  for  material  and  substantive  fraud  in  its 
procurement.  Reeve,  in  his  treatise  on  the  Domestic  Rela- 
rions,  says  on  this  subject:  "A  man  by  the  foulest  fraud 
gets  possession  of  the  property  of  his  neighbor.  A  con- 
tract thus  basely  obtained  is  not  only  void,  but,  in  many 
instances,  the  obtaining  of  it  is  a  felony.  The  common 
sense  of  mankind  must  revolt  at  the  idea  that,  when  a 
man,  by  the  same  abominable  fraud,  has  obtained  the 
person  of  an  amiable  woman  and  her  property,  the  law 
should  protect  such  contract,  and  give  it  the  same  efficacy 
as  if  fairly  procured.  The  truth  is,  that  a  contract  which 
is  obtained  by  fraud  is,  in  point  of  law,  no  contract.  The 
fraud  blots  out  of  existence  whatever  semblance  of  a 
contract  there  might  have  been.  A  marriage  procured 
without  a  contract  can  never  be  deemed  valid.  There  is 
no  more  reason  for  sanctioning  a  marriage  procured  by 
fraud  than  one  procured  by  force  and  violence.  The  con- 
sent is  as  totally  wanting,  in  view  of  the  law,  in  the  former 
as  in  the  latter  case.  The  true  point  of  light  in  which 
this  ought  to  be  viewed,  I  apprehend,  is,  that  the  marriage 
was  void  ab  initio;  but  it  is  necessary  to  have  a  divorce  by 
the  court,  since  the  marriage  has  been  celebrated,  that  all 
concerned  may  be  apprised  that  such  marriage  has  no  effect. 
Upon  the  same  principle  that  chancery  decrees  contracts, 
unfairly  obtained,  void,  all  the  apprehension  that  is  created 
in  the  minds  of  conscientious  men,  of  the  illegality  of 
separating  husband  and  wife,  is  dissipated."  (Cited  from 
•Bishop  on  Marriage  and  Divorce,  sec.  108,  Note  1.) 

It  cannot  be  pretended  that  the  condition  of  the  defend- 
ant was  not  a  most  material  circumstance  to  the  consent 
required  for  the  validity  of  the  contract.  Its  concealment 
operated  as  a  fraud  upon  the  plaintiff  of  the  gravest  char- 
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acter.  His  contract  was  with  and  for  her;  it  referred  to 
no  other  person,  much  less  included  a  child  of  bastard 
blood.  A  child  imposes  burdens  and  possesses  rights. 
It  would  necessarily  become  a  charge  upon  the  defend- 
ant, and  through  her  upon  the  plaintiff.  It  would  be- 
come presumptive  heir  of  his  estate,  and  entitled  under 
our  law,  as  against  his  testamentary  disposition,  to  an 
interest  in  his  property  acquired  after  marriage,  to  the 
deprivation  of  any  legitimate  offspring.  The  assumption 
of  such  burdens  and  the  yielding  of  such  rights  cannot 
be  inferred  in  the  absence  of  proof  of  actual  knowledge 
of  her  condition  on  his  part,  Again,  the  first  purpose  of 
matrimony,  by  the  laws  of  nature  and  society,  is  procrea- 
tion. A  woman,  to  be  marriageable,  must,  at  the  time,  be 
able  to  bear  children  to  her  husband,  and  a  representa- 
tion to  this  effect  is  implied  in  the  very  nature  of  the 
contract.  A  woman  who  has  been  pregnant  over  four 
months  by  a  stranger  is  not  at  the  time  in  a  condition  to 
bear  children  to  her  husband,  and  the  representation  in 
this  instance  was  false  and  fraudulent.  The  second  pur- 
pose of  matrimony  is  the  promotion  of  the  happiness  of 
the  parties  by  the  society  of  each  other,  and  to  its  exist- 
ence, with  a  man  of  honor,  the  purity  of  the  wife  is  essen- 
tial. Its  absence  under  such  circumstances  as  necessarily 
to  attract  attention  must  not  only  tend  directly  to  the 
destruction  of  his  happiness,  but  to  entail  humiliation 
and  degradation  upon  himself  and  family.  We  can  con- 
ceive no  torture  more  terrible  to  a  right-minded  and  up- 
right man  than  an  union  with  a  woman  whose  person 
has  been  defiled  by  a  stranger,  and  the  living  witness  of 
whose  defilement  he  is  legally  compelled  to  recognize  as 
his  own  offspring,  as  the  bearer  of  his  name  and  the  heir 
of  his  estate,  and  that,  too,  with  the  silent,  if  not  ex- 
pressed, contempt  of  the  'community.  By  no  principle 
of  law  or  justice  can  any  man  be  held  to  this  humiliating 
and  degrading  position,  except  upon  clear  proof  that  he 
has  voluntarily  and  deliberately  subjected  himself  to  it. 
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In  Morris  v.  Morris,  (Wright's  Rep.  630,)  there  was 
pregnancy  and  concealment,  but  there  were  no  affirmative 
acts  on  the  part  of  the  wife  to  conceal  her  situation,  ex- 
cept in  the  wearing  a  full  Quaker  dress  at  the  ceremony 
of  the  marriage,  which  took  place  in  the  dusk  of  the  even- 
ing without  lights.  From  the  4th  of  July  to  the  marriage, 
on  the  17th  of  October  following,  the  husband  was  unre- 
mitting in  his  attentions  to  her.  No  representations  were 
proved,  and  "the  husband  and  wife  lived  together,  with- 
out his  suspicions  being  awakened,  until  the  wife  was 
taken  in  labor  pains,  and  presented  her  wondering  spouse 
a  full-grown  child,  before  the  expiration  of  the  honey- 
moon, after  which  they  separated."  A  divorce  was  de- 
creed, and  the  child  given  to  the  mother. 

In  Ritter  v.  Ritter,  (5  Black,  84,)  the  defendant  was 
pregnant  by  a  stranger  at  the  date  of  the  marriage.  The 
petitioner  discovered  her  situation  the  night  of  the  mar- 
riage, of  which  he  had  no  previous  knowledge  or  sus- 
picion. Upon  discovering  the  pregnancy,  he  abandoned 
her.  It  does  not  appear  that  the  defendant  herself  made 
any  efforts  to  conceal  her  situation,  though  it  was  alleged 
that  the  true  father  fraudulently  and  clandestinely  assisted 
in  effecting  the  marriage.  The  Circuit  Court  refused  the 
divorce  and  dismissed  the  bill,  but  the  Supreme  Court  re- 
versed the  decision,  using  in  its  opinion  this  language: 

"  However  little  we  may  feel  disposed,  in  general,  to 
disturb  the  decisions  of  the  Circuit  Courts,  respecting 
divorces  for  causes  not  specified  by  the  statute,  we  cannot 
contemplate  the  case  presented  by  the  record  without 
coming  to  the  conclusion  that,  in  refusing  the  divorce,  the 
court  did  not  exercise  its  discretion  in  a  sound  and  legal 
manner,  having  due  regard  to  the  rights  of  the  injured 
party,  and  the  purity  of  public  morals." 

The  principal  case  upon  which  the  respondent  relies 
is  that  of  Scroggins  v.  Scroggins,  (3  Dev.  535.)  The  opin- 
ion delivered  in  that  case  contains  general  observations 
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which,  if  admitted  as  law,  would  sustain  the  defence;  but 
the  special  ground  upon  which  the  decision  rests  does  not 
militate  against  the  views  we  have  expressed.  The  point 
decided  is,  that  where  the  husband  at  the  marriage  knows 
that  his  intended  wife  is  lewd,  he  is  not  entitled  to  a  di- 
vorce upon  the  subsequent  birth  of  a  child  begotten  pre- 
viously. There  was  no  statute  in  North  Carolina  similar 
to  ours,  authorizing  a  divorce  when  the  consent  to  the 
marriage  had  been  obtained  by  fraud.  The  statute  of 
that  State  authorized  a  divorce  only  in  two  cases — impo- 
tency  at  the  time  of  the  marriage  and  still  continuing, 
and  separation  by  one  party  from  the  other  and  living  in  a 
state  of  adultery.  For  other  cases,  the  superior  courts 
were  empowered  to  divorce  whenever  they  were  satisfied 
of  the  justice  of  the  application.  In  the  case  in  question 
the  wife  gave  birth  to  a  mulatto  child  about  five  months 
after  the  marriage,  and  upon  that  event  the  husband  left 
her.  But  the  court  says : 

"  He  does  not  venture  to  swear  that  he  believed  her 
chaste  at  the  time  of  the  marriage.  It  must  be  taken 
that  he  did  not;  if  he  had,  it  would  have  been  the  first 
thing  thought  of  to  aggravate  his  case.  Suppose  that  we 
are  to  presume  that  he  means  to  admit  a  criminal  conver- 
sation between  themselves — and  that  is  the  most  favor- 
able to  him — what  claims  has  he  to  relief,  upon  the 
ground  of  grosser  incontinence,  than  that  in  which  he 
had  participated?"  And,  again: 

"  His  disgrace  is  voluntarily  incurred,  and  has  no  ele- 
vation of  sentiment  or  feeling  above  it.  We  think  him 
criminally  accessory  to  his  own  dishonor  in  marrying  a 
woman  whom- he  knew  to  be  lewd;  or,  by  continuing  his 
cohabitation,  after  he  must  have  known  it,  up  to  the  hap- 
pening of  an  event  by  which  the  world  acquired  the 
same  knowledge.  He  now  asks  to  be  freed  from  his 
bonds,  because  the  infamy  of  his  wife  has  become  notori- 
ous, though  he  could  reconcile  himself,  in  secret,  to  the 
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crime  which  makes  her  infamous.  Such  a  prayer  must 
be  rejected,  and  the  judgment  of  the  Superior  Court 
affirmed." 

The  judge  who  delivered  the  opinion  appears  from  his 
general  observation  to  have  considered  that  conceal- 
ment of  pregnancy  was  not  such  a  fraud  as  would  vitiate 
the  marriage  contract;  and  the  ground  upon  which  he 
rested  his  conclusion  was  the  supposed  difficulty  of  limit- 
ing the  principle  contended  for.  "  If  it  embrace,"  he  says, 
"  a  case  of  pregnancy,  it  will  next  claim  that  of  inconti- 
nence; it  will  be  said  the  husband  was  well  acquainted 
with  the  female  and  never  suspected  her,  and  has  been 
deceived;  then,  that  he  was  a  stranger  to  her,  smitten  at 
first  sight,  and  drawn,  on  the  sudden,  into  a  marriage 
with  a  prostitute;  and  that  he  was  young  and  inexperi- 
enced, hurried  on  by  impetuous  passion,  or  that  he  was 
in  his  dotage  and  advantage  taken  of  the  lusts  of  his 
imagination,  which  were  stronger  than  his  understand- 
ing. From  uncleanliness  it  may  descend  to  the  minor 
faults  of  temper,  idleness,  sluttishness,  extravagance, 
coldness,  or  even  to  fortune  inadequate  to  representa- 
tions or,  perhaps,  expectations." 

We  do  not  perceive  the  difficulty  which  the  learned 
judge  appears,  from  the  passage  cited,  to  have  experi- 
enced, in  limiting  the  application  of  the  principal.  There 
is  a  marked  distinction  between  the  ante-nuptial  inconti- 
nence and  the  vices  and  faults  he  enumerates,  and  ante- 
nuptial pregnancy  by  a  stranger.  The  former  do  not 
impose  upon  the  husband  the  burden  of  another's  child, 
while  the  latter  does;  they  do  not  give  him  an  heir  by  a 
stranger;  they  do  not  necessarily  render  the  wife,  at  the 
time  of  marriage,  incapable  of  bearing  children  to  her 
husband,  while  the  latter  does;  they  maybe  concealed, 
and  much  of  the  humiliation  attendant  upon  the  birth  of 
the  child,  and  the  consequent  change  in  the  relations  of 
the  parties  to  the  community  be  avoided.  The  former 
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are  deemed  insufficient  for  a  divorce  on  grave  grounds 
of  public  policy  which  can  have  no  existence  with  refer- 
ence to  the  latter.  To  use  the  language  of  the  counsel  of 
the  appellant,  the  line  of  whose  argument  we  have  mainly 
followed  in  this  opinion,  "no  good  purpose  can  be  sub- 
served by  charging  upon  a  man,  as  his  own,  a  child  of 
bastard  blood,  or  by  coercing  a  legal  union  between  an 
upright  man  and  a  corrupted  woman,  where  there  can  be 
no  union,  in  fact,  and  where  the  mandate  of  the  law 
would  be  a  vain  record,  except  so  far  as  it  would  be  an 
instrument  of  undeserved  and  perpetual  torture." 

We  are  of  opinion  that  the  fraud  alleged  in  the  present 
case  goes  to  the  substance  of  the  marriage  contract  and 
vitiates  it  ab  initio;  and,  as  a  consequence,  that  the  judg- 
ment of  the  court  below  must  be  reversed,  and  that  court 
directed  to  enter  a  decree  annulling  the  marriage  con- 
tract between  the  parties. 

Ordered  accordingly. 


O'NEIL  «.  VERMONT. 

t 
ERROR   TO   THE    SUPREME    COURT    OF   THE    STATE    OF   VERMONTx 

No.  6.    Argued  January  20, 1892.  —  Decided  April  4, 1892. 

A  complaint,  in  Vermont,  before  a  justice  of  the  peace,  for  selling  intoxi- 
cating liquor  without  authority,  was  in  the  form  prescribed  by  the 
state  statute,  which  also  provided,  that,  under  such  form  of  com- 
plaint every  distinct  act  of  selling  might  be  proved,  and  that  the  court 
should  impose  a  flne  for  each  offence.  After  a  conviction  and  sentence 
before  the  justice  of  the  peace,  the  defendant  appealed  to  the  county 
court,  where  the  case  was  tried  before  a  jury.  The  defendant  did  not 
take  the  point,  in  either  court,  that  there  was  any  defect  or  want  of  ful- 
ness in  the  complaint.  The  jury  found  the  defendant  guilty  of  307 
offences,  as  of  a  second  conviction  for  a  like  offence.  He  was  fined 
$6UO,  being  $20  for  each  offence,  and  the  costs  of  prosecution,  $497.96, 
and  ordered  to  be  committed  until  the  sentence  should  be  complied  with, 
and  it  was  adjudged,  that  if  the  fine  and  costs,  and  76  cents,  as  costs  of 
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commitment,  aggregating  $6638.72,  should  not  be  paid  before  a  day 
named,  he  should  be  confined  at  hard  labor,  in  the  house  of  correction, 
for  19,914  days,  being,  under  a  statute  of  the  State,  three  days  for  each 
dollar  of  the  $6638.  The  facts  of  the  case  were  contained  in  a  written 
admission,  and  the  defendant  excepted  because  the  court  refused  to  hold 
that  the  facts  did  not  constitute  an  offence.  The  case  was  heard  by  the 
Supreme  Court  of  the  State,  (58  Vermont,  140,)  which  held  that  there 
was  no  error.  On  a  writ  of  error  from  this  court ;  Held, 

(1)  The  term  of  imprisonment  was  authorized  by  the  statute  of  Ver- 

mont; 

(2)  It  was  not  assigned  in  this  court,  as  error,  in  the  assignment  of 

errors  or  in  the  brief,  that  the  defendant  was  subjected  to  cruel 
and  unusual  punishment,  in  violation  of  the  Constitution  of  the 
United  States ; 

(3)  So  far  as  that  is  a  question  arising  under  the  constitution  of  Ver- 

mont, it  is  not  within  the  province  of  this  court ; 

(4)  As  a  Federal  question,  the  8th  Amendment  to  the  Constitution  of  the 

United  States  does  not  apply  to  the  States ; 

(5)  No  point  on  the  commerce  clause  of  the  Constitution  of  the  United 

States  was  taken  in  the  county  court,  in  regard  to  the  present 
case,  or  considered  by  the  Supreme  Court  of  Vermont  or  called  to 
its  attention ; 

(6)  The  only  question  considered  by  the  Supreme  Court,  in  regard  to  the 

present  case,  was  whether  the  defendant  sold  the  liquor  in  Ver- 
mont or  in  New  York,  and  it  held  that  the  completed  sale  was  in 
Vermont ;  and  that  did  not  involve  any  Federal  question ; 

(7)  As  the  defendant  did  not  take  the  point  in  the  trial  court  that  there 

was  any  defect  or  want  of  fulness  in  the  complaint,  he  waived  it ; 
and  it  did  not  involve  any  Federal  question ; 

(8)  The  Supreme  Court  of  Vermont  decided  the  case  on  a  ground  broad 

enough  to  maintain  its  judgment  without  considering  any  Federal 
question ; 

(9)  The  writ  of  error  must  be  dismissed  for  want  of  jurisdiction  in  this 

court,  because  the  record  does  not  present  a  Federal  question. 

THIS  case  came  on  for  argument  in  regular  course  on  the 
4th  day  of  December  in  October  term,  1889.  The  court 
ordered  the  case  to  be  passed  to  be  heard  before  a  full  bench. 
When  reached  at  October  term,  1890,  it  was  again  passed  in 
consequence  of  the  illness  of  counsel.  The  case  as  now  made 
is  stated  in  the  opinion  of  the  court. 

Mr.  A.  H.  Garland  for  plaintiff  in  error.  Mr.  Charles 
U.  Joyce  and  Mr.  Joel  C.  Baker  filed  briefs  for  same. 
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Mr.  George  F.  Edmunds  for  defendant  in  error.  Mr.  P. 
Redfield  Kendall  was  on  the  brief  for  same. 

MK.  JUSTICE  BLATCHFORD  delivered  the  opinion  of  the  court. 

On  the  26th  of  December,  1882,  a  grand  juror,  of  the  town 
of  Rutland,  in  the  county  of  Rutland  and  State  of  Vermont, 
made  a  written  complaint,  on  his  oath  of  office,  before  a  justice 
of  the  peace  of  that  county,  that  John  O'Neil,  of  Whitehall, 
New  York,  on  December  25th,  1882,  at  Rutland,  at  divers 
times,  did  "sell,  furnish  and  give  away  intoxicating  liquor, 
without  authority,"  and  contrary  to  the  statute,  and  further, 
that  O'Neil,  at  the  March  term,  1879,  of  the  Rutland  County 
court,  had  been  convicted  of  selling,  furnishing  and  giving 
away  intoxicating  liquors,  against  the  law.  Thereupon  the 
justice  issued  a  warrant  for  the  arrest  of  O'Neil.  He  was 
arrested  and  brought  before  the  justice,  and  pleaded  not 
guilty. 

The  statute  of  Vermont  under  which  the  prosecution  was 
instituted  is  embodied  in  §§  3800  and  3802  of  chapter  169  of 
the  Revised  Laws  of  Vermont  of  1880,  (pp.  734,  735,)  in  these 
words : 

"  Section  3800.  No  person  shall,  except  as  otherwise  es- 
pecially provided,  manufacture,  sell,  furnish  or  give  away, 
by  himself,  clerk,  servant  or  agent,  spirituous  or  intoxicating 
liquor,  or  mixed  liquor  of  which  a  part  is  spirituous  or  intoxi- 
cating, or  malt  liquors  or  lager  beer ;  and  the  phrase  '  intoxi- 
cating liquors '  where  it  occurs  in  this  chapter  shall  be  held  to 
include  such  liquors  and  beer. 

"  The  word  '  furnish,'  where  it  occurs  in  this  chapter,  shall 
apply  to  cases  where  a  person  knowingly  brings  into  or  trans- 
ports within  the  Sta'te  for  another  person  intoxicating  liquor 
intended  to  be  sold  or  disposed  of  contrary  to  law,  or  to  be 
divided  among  or  distributed  to  others. 

"  The  words  '  give  away,'  where  they  occur  in  this  chapter, 
shall  not  apply  to  the  giving  of  intoxicating  liquor  at  private 
dwellings,  or  their  dependencies,  unless  given  to  an  habitual 
drunkard,  or  unless  such  dwelling  or  its  dependencies  become 
a  place  of  public  resort. 
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"But  no  person  shall  furnish  or  give  away  intoxicating 
liquor  at  an  assemblage  of  persons  gathered  to  erect  a  build- 
ing or  frame  of  a  building,  or  to  remove  a  building  or  at  a 
public  gathering  for  amusement. 

"Nothing  in  this  chapter  shall  prevent  the  manufacture, 
sale  and  use  of  wine  for  the  commemoration  of  the  Lord's 
supper,  nor  the  manufacture,  sale  and  use  of  cider,  or,  for 
medical  purposes  only,  of  wine  made  in  the  State  from  grapes 
or  other  fruits,  the  growth  of  the  State,  and  which  is  without 
the  admixture  of  alcohol  or  spirituous  liquor,  nor  the  manu- 
facture by  any  one  for  his  own  use  of  fermented  liquor. 

"  But  no  person  shall  sell  or  furnish  cider  or  fermented  liquor 
at  or  in  a  victualling  house,  tavern,  grocery,  shop,  cellar  or 
other  place  of  public  resort,  or  at  any  place  to  an  habitual 
drunkard." 

"Sec.  3802.  If  a  person  by  himself,  clerk,  servant  or 
agent,  sells,  furnishes  or  gives  away ;  or  owns,  keeps  or  pos- 
sesses with  intent  to  sell,  furnish  or  give  away,  intoxicating 
liquor  or  cider  in  violation  of  law,  he  shall  forfeit  for  each 
offence  to  the  State,  upon  the  first  conviction  ten  dollars  and 
costs  of  prosecution  ;  on  the  second  conviction  he  shall  forfeit 
for  each  offence  twenty  dollars  and  costs  of  prosecution,  and 
shall  also  be  imprisoned  one  month  ;  and  on  the  third  and 
subsequent  convictions  he  shall  forfeit  for  each  offence  twenty 
dollars  and  the  costs  of  prosecution,  and  shall  also  be  imprisoned 
not  less  than  three  months  nor  more  than  six  months." 

The  complaint  was  in  the  form  prescribed  by  §  3859  of  the 
Kevised  Laws  of  Vermont,  for  offences  against  §  3802 ;  and 
§  3860  provides  that  under  such  form  of  complaint  "  every 
distinct  act  of  selling  "  may  be  proved,  "  and  the  court  shall 
impose  a  fine  for  each  offence." 

The  justice,  after  hearing  the  proofs  of  the  parties,  entered 
judgment  finding  O'Neil  guilty  of  457  offences,  second  con- 
viction, of  selling  intoxicating  liquors  in  violation  of  chapter 
169  of  the  Revised  Laws,  and  adjudging  that  he  pay  to  the 
treasurer  of  the  State  a  fine  of  $9140,  and  the  costs  of  prose- 
cution, taxed  at  $472.96,  and  be  confined  at  hard  labor  in  the 
house  of  correction  at  Rutland  for  the  term  of  one  month, 
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and  that,  in  case  such  fine  and  costs  should  not  be  paid  on  or 
before  the  expiration  of  said  term  of  one  month's  imprison- 
ment, he  should  be  confined  at  hard  labor  in  the  house  of 
correction  at  Rutland  for  the  further  term  of  28,836  days,  to 
be  computed  from  the  expiration  of  said  term  of  one  month's 
imprisonment.  From  that  judgment  O'Neil  appealed  to  the 
county  court  of  Rutland  County.  The  appeal  was  allowed, 
and  he  gave  bail  for  his  appearance. 

In  the  county  court  O'Neil  pleaded  not  guilty,  and  the 
case  was  tried  by  a  jury.  He  did  not  take  the  point,  either 
before  the  justice  of  the  peace  or  the  county  court,  that  there 
was  any  defect  or  want  of  fulness  in  the  complaint.  Any 
such  point  was  waived,  by  the  failure  to  take  it.  Besides,  it 
did  not  involve  any  Federal  question.  The  question  of  the 
consolidation  of  several  offences  in  one  complaint  is  purely  a 
matter  of  state  practice,  and  it  is  a  familiar  rule  of  criminal 
law,  that  time  need  not  be  proved  as  alleged. 

The  jury  found  O'Neil  guilty  of  307  offences  "  of  selling 
intoxicating  liquor  without  authority  and  contrary  to  the  laws 
of  Vermont,  as  of  a  second  conviction  for  a  like  offence."  He 
filed  exceptions,  which  state  that,  for  the  purpose  of  the  trial, 
he  admitted  the  following  facts :  "  The  respondent,  John 
O'Neil,  of  Whitehall,  in  the  county  of  Washington  and  State 
of  New  York,  is  a  wholesale  and  retail  dealer  in  Avines  and 
liquors  at  said  Whitehall,  and  has  been  so  engaged  in  business 
there  for  more  than  three  years  last  past,  and  that  said  busi- 
ness by  him  carried  on  is  a  lawful  and  legitimate  business 
under  the  laws  of  the  State  of  New  York  as  conducted  by 
him  there.  That  during  the  last  three  years  the  respondent 
has  received  at  his  store,  in  said  Whitehall,  three  hundred  and 
seven  separate  and  distinct  orders  by  mail,  telegraph  and 
express,  for  specified  and  designated  small  quantities  of  intoxi- 
cating liquors,  from  as  many  different  parties  residing  in  Rut- 
land, in  the  State  of  Vermont.  The  orders  so  sent  by  express 
were  in  the  form  of  a  letter  addressed  to  the  said  John  O'Neil 
at  Whitehall  aforesaid,  and  the  letter  attached  to  a  jug,  and 
the  jug,  with  the  letter  attached,  was  delivered  by  said  parties 
to  the  National  Express  Company,  in  Rutland,  and  charges 
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thereon  paid  by  the  parties  so  sending  the  order.  Orders  sent 
by  mail  were  by  letters  or  postal  cards  deposited  in  the  post- 
offices  at  said  Rutland,  directed  to  John  O'Neil  at  "Whitehall, 
New  York,  and  postage  paid  thereon.  Orders  sent  by  tele- 
graph were  delivered  by  the  sender  at  the  telegraph  offices  in 
said  Kutland,  directed  to  said  John  O'Neil,  Whitehall,  New 
York,  and  charges  paid  by  the  sender,  which  orders  requested 
the  respondent  to  send  said  intoxicating  liquors  to  the  parties 
ordering  the  same  at  said  Rutland,  and  in  more  than  one-half 
the  number  of  instances  said  orders  directed  him  to  send  said 
liquors  by  express,  C.  O.  D.,  and  in  the  other  instances,  where 
the  orders  did  not  specify,  it  was  the  intention  of  the  pur- 
chaser to  have  the  goods  so  sent  to  him.  It  is  the  usual  course 
of  trade  for  merchants  receiving  an  order  from  a  consider- 
able distance  for  goods  in  small  quantities,  to  send  the  same 
by  express,  C.  O.  D.,  when  the  order  is  not  from  a  regular 
customer  or  a  party  of  known  responsibility.  That  upon  the 
receipt  of  said  orders  the  respondent  has  in  each  case  meas- 
ured out  the  liquors  called  for  in  his  order  at  his  store  in 
Whitehall  aforesaid,  and  packed  the  same  in  jugs  or  other 
vessels,  and  attached  to  each  package  a  tag,  upon  which  was 
written  the  name  and  address  of  the  party  ordering  the  same, 
and  delivered  each  package  so  directed  and  addressed,  at 
Whitehall,  aforesaid,  to  the  National  Express  Company,  a 
New  York  corporation,  a  common  carrier,  doing  business 
between  New  York  and  Montreal  and  including  the  route 
between  said  Whitehall  and  said  Eutland,  and  each  of  said 
packages  also  had  upon  said  tag  the  name  and  business  card 
of  the  respondent,  and  none  of  said  packages  were  in  any 
manner  disguised,  and  all  of  them  were  sealed  with  wax.  It 
was  not  stated  on  the  jugs  or  tags  what  they  contained.  The 
respondent  at  the  same  time  delivered  to  said  express  com- 
pany a  bill  of  said  liquor,  which  said  carrier  placed  in  an 
envelope,  marked  C.  O.  D.,  which  envelope  had  endorsed 
thereon,  among  other  things,  the  following  instructions :  '  Do 
not  deliver  the  whole  or  any  part  of  the  goods  accompanying 
this  bill  until  you  receive  pay  therefor.  Be  careful  to  notice 
what  money  you  receive,  and,  as  far  as  practicable,  send  the 


O'NEIL   v.   VERMONT.  329 

Opinion  of  the  Court. 

same  as  received  and  follow  the  special  instructions  of  the 
shipper,  if  any  are  given,  on  the  bills.  If  goods  are  refused  or 
the  parties  cannot  be  found,  notify  the  office  from  whence  re- 
ceived, with  names  and  dates,  and  await  further  instructions  ' 
—  meaning  thereby  that  said  express  company  should  receive 
the  amount  of  said  bill  upon  the  delivery  of  the  package  to 
the  consignee,  and  that  without  payment  of  said  bill  the  said 
liquor  should  not  be  delivered ;  that,  in  the  usual  and  ordinary 
course  of  business  of  said  carrier  in  such  cases,  the  said  express 
company  delivered  each  of  said  packages  to  the  consignee 
named  upon  said  tag,  at  Rutland,  and  at  the  same  time  and 
concurrently  with  such  delivery  received  the  amount  of  the 
said  bill  in  the  C.  O.  D.  envelope,  the  amount  of  freight  for 
the  transportation  of  said  package  from  Whitehall  to  Rutland, 
and  the  charges  for  returning  said  money  to  the  respondent 
at  Whitehall.  The  express  company  placed  said  money  for 
the  payment  of  said  bill  in  the  same  envelope  and  returned 
it  to  the  respondent  at  Whitehall.  The  respondent  did  noth- 
ing to  or  with  said  liquors  after  the  said  packages  were  deliv- 
ered by  him  at  said  Whitehall  to  said  common  carrier,  and 
the  said  several  consignees  received  the  same  and  made  pay- 
ment as  aforesaid,  at  Rutland,  as  and  under  the  contract  made, 
as  aforesaid,  through  their  said  orders  so  sent  to  the  respond- 
ent at  Whitehall.  That  it  is  the  usual  and  ordinary  course  of 
business  of  said  express  company,  in  case  goods  are  refused  or 
the  consignees  cannot  be  found,  for  the  office  to  which  goods 
are  sent  to  notify  the  office  from  which  they  were  shipped  to 
notify  the  consignor  of  the  facts,  and  the  consignor  would  be 
consulted  and  his  orders  taken  and  followed  as  to  the  disposi- 
tion of  the  goods,  and  this  would  be  the  same  whether  goods 
were  sent  C.  O.  D.  or  otherwise.  The  respondent  gave  no 
special  directions  as  to  any  of  the  packages  shipped  as  afore- 
said." It  appears  clearly,  from  this  admission  of  facts,  that 
the  charges  paid  in  Rutland,  to  the  express  company,  when 
the  empty  jug  was  sent  from  Rutland,  included  only  the 
charges  for  the  transportation  of  the  empty  jug  to  Whitehall, 
and  that  the  amount  of  freight  for  the  transportation  of  the 
packages  containing  liquor,  from  Whitehall  to  Rutland,  was 
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paid  when  it  was  delivered  to  its  consignee  at  Rutland,  simul- 
taneously with  the  payment  of  the  bill  for  the  liquor,  and  of 
the  charges  for  returning  the  money  to  Whitehall. 

The  exceptions  state  that  O'Neil  requested  the  court  to 
instruct  the. jury  that  the  facts  set  forth  in  his  admission  did 
not  constitute  an  offence  against  the  statute,  under  the  com- 
plaint in  the  cause,  but  the  court  refused  so  to  hold,  and  he 
excepted ;  that  he  requested  the  court  also  to  instruct  the  jury 
that,  under  the  facts  set  forth  in  his  admission,  they  ought  to 
find  him  not  guilty,  but  the  court  refused  so  to  instruct  the 
jury,  and  he  excepted ;  that  the  court  charged  the  jury,  that 
if  they  believed  the  facts  set  forth  in  the  admission  to  be  true, 
the  same  made  a  case  upon  which  the  jury  should  find  a  ver- 
dict of  guilty  against  him,  to  which  instruction  he  excepted ; 
that  evidence  was  given  that  at  the  March  term,  1879,  of  the 
Rutland  County  court,  he  was  convicted  of  selling,  furnishing 
and  giving  away  intoxicating  liquors  ;  and  that  the  court  ad- 
judged, upon  the  verdict  and  the  evidence,  that  he  was  guilty 
of  307  offences  of  selling  intoxicating  liquor  without  author- 
ity, as  of  a  second  conviction.  The  exceptions  were  allowed, 
and  for  their  trial  the  sentence  was  respited,  execution  stayed 
and  the  cause  passed  to  the  Supreme  Court  of  Yermont. 

The  judgment  of  the  county  court,  as  entered,  was,  that 
O'Neil  pay  a  fine  of  $6140,  and  the  costs  of  prosecution,  taxed 
at  $497.96,  and  stand  committed  until  the  sentence  should  be 
complied  with ;  and  that  if  the  said  fine  and  costs,  and  costs 
of  commitment,  ascertained  to  be  76  cents,  the  whole  aggre- 
gating $6638.72,  should  not  be  paid  before  March  20,  1883,  he 
should  be  confined  at  hard  labor,  in  the  house  of  correction  at 
Rutland,  for  the  term  of  19,914  days. 

The  case  was  heard  in  the  Supreme  Court,  and  a  decision 
was  rendered  in  the  general  term,  the  Chief  Judge  and  six 
Assistant  Judges  being  present,  at  October  term,  1885,  which 
is  reported  in  58  Yermont,  140.  The  judgment  of  the  Supreme 
Court  was,  that  the  judgment  of  the  county  court  was  not  in 
anywise  erroneous  or  defective  and  there  was  not  any  error 
in  the  proceedings.  O'Neil  has  sued  out  a  writ  of  error  from 
this  court  to  review  that  judgment. 
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The  trial  and  conviction  of  O'Neil  in  the  county  court  were 
solely  for  "  selling  intoxicating  liquor  without  authority." 
The  punishment  prescribed  therefor  by  §  3802  was  that  "  on 
the  second  conviction,  he  shall  forfeit  for  each  offence  twenty 
dollars  and  costs  of  prosecution,  and  shall  also  be  imprisoned 
one  month."  The  term  of  confinement  for  19,914  days  was 
three  days  for  each  dollar  of  the  $6638,  under  §  4366  of  the  Ee- 
vised  Laws  of  Vermont,  which  prescribes  that  time  of  impris- 
onment in  default  of  payment  of  the  fine  and  costs  in  criminal 
cases.  It  is  not  assigned  in  this  court,  as  error,  in  the  assign- 
ment of  errors,  or  in  the  brief  for  O'Neil,  that  he  was  subjected 
to  cruel  and  unusual  punishment,  in  violation  of  the  Constitu- 
tion of  the  United  States.  It  appears  by  the  report  of  the 
case  in  58  Vermont,  that  he  took  the  point  in  the  Supreme 
Court  of  Vermont,  that  the  statute  of  that  State  was  repug- 
nant to  the  8th  Amendment  to  the  Constitution  of  the  United 
States  and  to  that  of  Vermont,  in  that  it  allowed  "  cruel  and 
unusual  punishment."  That  court  said,  in  its  opinion  :  "  The 
constitutional  inhibition  of  cruel  and  unusual  punishments,  or 
excessive  fines  or  bail,  has  no  application.  The  punishment 
imposed  by  statute  for  the  offence  with  which  the  respondent, 
O'Xeil,  is  charged,  cannot  be  said  to  be  excessive  or  oppressive. 
If  he  has  subjected  himself  to  a  severe  penalty,  it  is  simply 
because  he  has  committed  a  great  many  such  offences.  It 
would  scarcely  be  competent  for  a  person  to  assail  the  consti- 
tutionality of  the  statute  prescribing  a  punishment  for  bur- 
glary, on  the  ground  that  he  had  committed  so  many  burglaries 
that,  if  punishment  for  each  were  inflicted  on  him,  he  might 
be  kept  in  prison  for  life.  The  mere  fact  that  cumulative 
punishments  may  be  imposed  for  distinct  offences  in  the  same 
prosecution  is  not  material  upon  this  question.  If  the  penalty 
were  unreasonably  severe  for  a  single  offence,  the  constitu- 
tional question  might  be  urged ;  but  here  the  unreasonableness 
is  only  in  the  number  of  offences  which  the  respondent  has 
committed."  We  forbear  the  consideration  of  this  question, 
because  as  a  Federal  question,  it  is  not  assigned  as  error,  nor 
even  suggested  in  the  brief  of  the  plaintiff  in  error ;  and,  so 
far  as  it  is  a  question  arising  under  the  constitution  of  Ver- 
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mont,  it  is  not  within  our  province.  Moreover,  as  a  Federal 
question,  it  has  always  been  ruled  that  the  8th  Amendment 
to  the  Constitution  of  the  United  States  does  not  apply  to  the 
States.  Pervear  v.  The  Commonwealth,  5  Wall.  475. 

The  opinion  of  the  Supreme  Court  of  Vermont  was  delivered 
by  Chief  Judge  Royce.  The  case  being  one  for  selling  intoxi- 
cating liquors  contrary  to  law,  the  court  stated  the  question  to 
be,  whether  the  liquors  were  sold  by  O'Neil,  in  contemplation 
of  law,  in  Rutland  County,  and  said  that  the  answer  depended 
upon  whether  the  National  Express  Company,  by  which  the 
liquors  were  delivered  to  the  consignees  thereof,  was  in  law 
the  agent  of  the  vendor  or  of  the  vendees ;  that,  if  the  pur- 
chase and  sale  of  the  liquors  was  fully  completed  in  the  State 
of  New  York,  so  that,  upon  delivery  of  them  to  the  express 
company  for  transportation,  the  title  vested  in  the  consignees, 
as  in  the  case  of  a  completed  and  unconditional  sale,  then  no 
offence  against  the  law  of  Yermont  had  been  committed ;  but 
that  if,  on  the  other  hand,  the  sale,  by  its  terms,  could  become 
complete,  so  as  to  pass  the  title  in  the  liquors  to  the  con- 
signees, only  upon  the  doing  of  some  act,  or  the  fulfilling  of 
some  condition  precedent,  after  they  reached  Rutland,  then 
the  rulings  of  the  county  court  upon  the  question  of  the  offence 
were  correct. 

The  court  then  said :  "  The  liquors  were  ordered  by  resi- 
dents of  Vermont  from  dealers  doing  business  in  the  State  of 
New  York,  who  selected  from  their  stock  such  quantities  and 
kinds  of  goods  as  they  thought  proper  in  compliance  with  the 
terms  of  the  orders,  put  them  up  in  packages,  directed  them  to 
the  consignees,  and  delivered  them  to  the  express  company  as 
a  common  carrier  of  goods  for  transportation,  accompanied 
with  a  bill,  or  invoice,  for  collection.  The  shipment  was  in 
each  instance  which  it  is  necessary  here  to  consider, '  C.  O.  D. ; ' 
and  the  cases  show  that  the  effect  of  the  transaction  was  a 
direction  by  the  shipper  to  the  express  company  not  to 
deliver  the  goods  to  the  consignees  except  upon  payment  of 
the  amount  specified  in  the  C.  O.  D.  bills,  together  with  the 
charges  for  the  transportation  of  the  packages  and  for  the 
return  of  the  money  paid.  This  direction  was  understood  by 
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the  express  company,  which  received  the  shipments  coupled 
therewith." 

The  court  then  remarked,  that  whether  or  not,  and  when, 
the  legal  title  in  property  sold  passes  from  the  vendor  to  the 
vendee,  is  always  a  question  of  the  intention  of  the  parties, 
which  is  to  be  gathered  from  their  acts  and  all  the  facts  and 
circumstances  of  the  case  taken  together,  and  cited  Mason  v. 
Thompson,  18  Pick.  305  ;  Benjamin  on  Sales,  §§  311,  319,  note 
c,  and  320,  note  d;  and  Robert's  Vermont  Digest,  610,  et  seq. 
It  then  proceeded :  "  In  the  cases  under  consideration,"  (viz. : 
the  present  case,  and  another  case  against  O'Neil,  for  keeping 
intoxicating  liquors  with  the  intent  to  sell,  etc.,)  "  the  vendors 
of  the  liquors  shipped  them  in  accordance  with  the  terms  of 
the  orders  received,  and  the  mode  of  shipment  was  as  above 
stated.  They  delivered  the  packages  of  liquors,  properly 
addressed  to  the  several  persons  ordering  the  same,  to  the 
express  company,  to  be  transported  by  that  company  and 
delivered  by  it  to  the  consignees  upon  fulfilment  by  them  of 
a  specified  condition  precedent,  namely,  payment  of  the  pur- 
chase price  and  transportation  charges  and  not  otherwise. 
Attached  to  the  very  body  of  the  contract,  and  to  the  act  of 
delivery  to  the  carrier,  was  the  condition  of  payment  before 
delivery  of  possession  to  the  consignee.  With  this  condition 
unfulfilled  and  not  waived,  it  would  be  impossible  to  say  that 
a  delivery  to  the  carrier  was  intended  by  the  consignor  as  a 
delivery  to  the  consignee,  or  as  a  surrender  of  the  legal  title. 
The  goods  were  intrusted  to  the  carrier  to  transport  to  the 
place  of  destination  named,  there  to  present  them  for  accep- 
tance to  the  consignee,  and  if  he  accepted  them  and  paid  the 
accompanying  invoice  and  the  transportation  charges,  to 
deliver  them  to  him ;  otherwise,  to  notify  the  consignor  and 
hold  them  subject  to  his  order.  It  is  difficult  to  see  how  a 
seller  could  more  positively  and  unequivocally  express  his 
intention  not  to  relinquish  his  right  of  property  or  possession 
in  goods  until  payment  of  the  purchase  price  than  by  this 
method  of  shipment.  We  do  not  think  the  case  is  distinguish- 
able in  principle  from  that  of  a  vendor  who  sends  his  clerk  or 
agent  to  deliver  the  goods,  or  forwards  them  to,  or  makes  them 


334  OCTOBER  TEEM,  1891. 

Opinion  of  the  Court. 

deliverable  upon  the  order  of,  his  agent,  with  instructions  not 
to  deliver  them  except  on  payment  of  the  price,  or  perform- 
ance of  some  other  specified  condition  precedent  by  the  ven- 
dee. The  vendors  made  the  express  company  their  agent  in 
the  matter  of  the  delivery  of  the  goods,  with  instructions  not 
to  part  with  the  possession  of  them  except  upon  prior  or  con- 
temporaneous receipt  of  the  price.  The  contract  of  sale,  there- 
fore, remained  inchoate  or  executory  while  the  goods  were  in 
transit,  or  in  the  hands  of  the  express  company,  and  could 
only  become  executed  and  complete  by  their  delivery  to  the 
consignee.  There  was  a  completed  executory  contract  of  sale 
in  New  York ;  but  the  completed  sale  was,  or  was  to  be,  in 
this  State." 

The  foregoing  comprises  all  that  was  said  by  the  Supreme 
Court  material  to  the  case  now  before  us. 

It  is  assigned  for  error,  that  the  Supreme  Court  held  (1) 
that  the  sale  of  intoxicating  liquor  in  New  York,  by  a  citizen 
of  that  State  lawfully,  was  a  crime  under  the  statute  law  of 
Vermont,  when  the  liquor  so  sold  was  shipped  C.  O.  D.  to  the 
purchaser  in  Yermont,  by  his  direction ;  (2)  that  a  shipment 
of  liquors  by  a  common  carrier  from  New  York,  by  a  citizen 
of  that  State  to  a  purchaser  in  Yermont,  under  the  circum- 
stances of  this  case,  was  a  crime  under  the  statute  of  Yermont, 
which  could  be  punished  by  the  courts  of  Yermont ;  (3)  that 
such  statute  was  not  in  conflict  with  the  clause  of  the  Consti- 
tution of  the  United  States  which  gives  Congress  power  to 
regulate  commerce  with  foreign  nations  and  among  the  sev- 
eral States  and  with  the  Indian  tribes ;  (4)  that  O'Neil,  under 
the  facts  in  this  case,  was  amenable  to  the  statute  law  of  Yer- 
mont prohibiting  the  sale,  furnishing  and  giving  away  of  in- 
toxicating liquors ; .  and  (5)  that  the  construction  the  court 
gave  to  that  statute,  and  its  application .  to  the  facts  of  this 
case,  was  not  in  conflict  with  §  8  of  article  1  of  the  Constitu- 
tion of  the  United  States,  in  regard  to  the  regulation  of 
commerce. 

It  is  contended  for  the  State  of  Yermont  that  this  court  has 
no  jurisdiction  of  this  case,  because  the  record  does  not  pre- 
sent a  Federal  question.  We  are  of  opinion  that  this  conten- 
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tion  is  correct,  and  that  the  writ  of  error  must  be  dismissed 
for  want  of  jurisdiction  in  this  court. 

No  point  on  the  commerce  clause  of  the  Constitution  of  the 
United  States  was  taken  in  the  county  court,  in  regard  to 
the  present  case,  or  considered  by  the  Supreme  Court  of  Ver- 
mont. One  reason  for  this  may  have  been  that  the  decision 
in  Peirce  v.  New  JIampshire,  5  How.  504,  had  not  theretofore 
been  in  terms  overruled  or  questioned  by  this  court,  the  cases 
of  Bowman  v.  Chicago  <&c.  Railway  Co.,  125  TJ.  S.  465,  and 
Leisy  v.  Hardin,  135  U.  S.  100,  not  having  been  then  decided. 
The  only  points  raised  in  the  county  court,  according  to  the 
exceptions,  were,  that  the  facts  set  forth  in  the  written  ad- 
mission of  O'Keil  did  not  constitute  an  offence  against  the 
statute  of  Vermont  under  the  complaint,  and  that  he  ought  to 
be  found  not  guilty  under  the  facts  so  set  forth.  The  matters 
thus  excepted  to  were  too  general  to  call  the  attention  of  the 
state  court  to  the  commerce  clause  of  the  Constitution,  or  to 
any  right  claimed  under  it.  Forney  v.  Towle,  1  Black,  350 ; 
Day  v.  Gallup,  2  Wall.  97 ;  Edwards  v.  Elliott,  21  Wall.  532 ; 
Warfield  v.  Chaff e,  91  U.  S.  690 ;  Susquehanna  Boom  Co.  v. 
West  Branch  Boom  Co.,  110  IT.  S.  57 ;  Clark  v.  Pennsylvania, 
128  U.  S.  395. 

The  only  question  considered  by  the  Supreme  Court,  in  its 
opinion,  in  regard  to  the  present  case,  was  whether  the  liquor 
in  question  was  sold  by  O'Neil  at  Rutland  or  at  Whitehall,  so 
as  to  fall  within  or  without  the  statute  of  Vermont,  and  the 
court  arrived  at  the  conclusion  that  the  completed  sale  was  in 
Vermont.  That  does  not  involve  any  Federal  question. 

In  its  opinion  in  58  Vermont,  140,  the  Supreme  Court  con- 
sidered not  only  the  present  case  and  the  case  before  referred 
to  against  O'Neil  for  keeping  intoxicating  liquors  with  intent 
to  sell,  etc.,  but  also  two  other  cases,  being  proceedings  in  rem 
for  the  condemnation  of  intoxicating  liquor  on  its  seizure,  in 
which  latter  two  cases  the  National  Express  Company  was 
claimant,  and  in  one  of  them  the  liquors  were  forfeited,  while 
in  the  other  of  them  some  of  the  liquors,  (being  those  which 
had  been  paid  for  to  the  shipper  at  Whitehall,  New  York,) 
were  returned  to  the  claimant  and  the  remainder  forfeited. 
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In  its  opinion,  the  court  said :  "  Concerning  the  claim  that 
section  8  "  of  article  1,  "  of  the  Federal  Constitution,  confer- 
ring upon  Congress  the  exclusive  right  to  regulate  commerce 
among  the  States,  has  application,  it  is  sufficient  to  say  that 
no  regulation  of  or  interference  with  interstate  commerce  is 
attempted."  That  this  observation  had  reference  solely  to 
the  two  seizure  cases,  and  not  to  the  present  case,  is  apparent 
from  the  fact  that  the  court  immediately  went  on  to  say :  "  If 
an  express  company  or  any  other  carrier  or  person,  natural  or 
corporate,  has  in  possession  within  this  State  an  article  in 
itself  dangerous  to  the  community,  or  an  article  intended  for 
unlawful  or  criminal  use  within  the  State,  it  is  a  necessary 
incident  of  the  police  powers  of  the  State  that  such  article 
should  be  subject  to  seizure  for  the  protection  of  the  com- 
munity." The  liquors  in  those  two  cases  in  rem  were  seized 
by  the  sheriff  at  Rutland,  while  in  the  possession  of  'the  Na- 
tional Express  Company,  some  of  them  having  been  delivered 
to  that  company  at  Troy,  New  York,  and  some  at  Whitehall, 
New  York,  and  all  of  them  having  been  ordered  by  persons 
at  Rutland  for  their  own  use  and  not  for  sale  or  distribution 
contrary  to  law. 

The  Supreme  Court  of  Yermont  decided  the  case  before  us 
upon  a  ground  broad  enough  to  maintain  its  judgment  with- 
out considering  any  Federal  question.  No  Federal  question 
was  presented  for  its  decision,  as  to  this  case,  nor  was  the 
decision  of  a  Federal  question  necessary  to  the  determination 
of  this  case,  nor  was  any  actually  decided,  nor  does  it  appear 
that  the  judgment  as  rendered  could  not  have  been  given 
without  deciding  one.  Hale  v.  Akers,  132  U.  S.  554,  565,  and 
cases  there  cited ;  San  Francisco  v.  Itsell,  133  U.  S.  65  ;  Hop- 
kins v.  McLure,  133  U.  S.  380 ;  Blount  v.  Walker,  134  U.  S. 
607;  Beatty  v.  Benton,  135  U.  S.  244;  Johnson  v.  Risk,  137 
U.  S.  300 ;  Butler  v.  Gage,  138  U.  S.  52 ;  Beaupre  v.  Noyes, 
138  U.  S.  397 ;  Leeper  v.  Texas,  139  U.  S.  462  ;  Henderson 
Bridge  Co.  v.  Henderson  City,  141  U.  S.  679  ;  Hammond  v. 
Johnston,  142  U.  S.  73 ;  New  Orleans  v.  New  Orleans  Water 
Works  Co.,  142  U.  S.  79. 

It  was  entirely  immaterial  how  the  liquor  sold  by  O'Neil  at 
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Rutland  came  to  be  there,  for  sale  there  —  whether  it  was 
made  there,  or  whether  it  was  brought  in  some  way  from  the 
State  of  New  York,  The  only  question  was  whether  it  was 
at  Rutland  so  as  to  be  capable  of  sale  there,  and  whether  it 
was  sold  there. 

Moreover,  under  the  practice  in  the  Supreme  Court  of  Ver- 
mont, the  very  error  relied  upon  must  appear  affirmatively  in 
the  exceptions.  /Sequin  v.  Peterson,  45  Vermont,  255  ;  State 
v.  'Preston,  48  Vermont,  12  ;  Hathaway  v.  National  Life  Ins. 
Co.,  48  Vermont,  335  ;  State  v.  Brunelle,  57  Vermont,  580  ; 
Spaulding  v.  Warner,  57  Vermont,  654 ;  fiowell  v.  Fuller,  59 
Vermont,  688. 

The  result  is  that  the  writ  of  error  must  be 

Dismissed. 

MR.  JUSTICE  FIELD  dissenting. 

I  am  compelled  to  disagree  with  my  associates  in  their 
disposition  of  this  case.  The  act  charged  as  an  offence  in  the 
State  of  Vermont  was  in  my  judgment  a  lawful  transaction  in 
the  State  of  New  York.  It  will,  I  think,  strike  many  men 
with  surprise  to  learn  that  filling  an  order  for  the  purchase  of 
goods  and  their  transmission  from  one  State  by  an  express  car- 
rier, to  be  paid  for  on  delivery  to  the  buyer  in  another  State 
can  be  turned  into  a  criminal  offence  of  the  person  filling  the 
order  in  the  State  where  he  was  not  present. 

The  offence  charged  consisted  of  selling,  furnishing  and 
giving  away  intoxicating  liquor  in  Vermont,  without  author- 
ity of  law,  yet  the  accusation  presenting  it  makes  no  mention 
of  any  person  to  whom  the  article  was  sold,  furnished  or 
given.  Here  is  a  copy  of  the  document : 

"  STATE  OF  VERMONT,  ) 

Rutland  County,      ) 

"  To  Wayne  Bailey,  Esq.,  justice  of  the  peace  within  and 
for  the  county  of  Rutland,  comes  J.  P.-  Cain,  grand  juror,  of 
the  town  of  Rutland,  in  said  county  of  Rutland,  and  on  his 
oath  of  office  complaint  makes  that  John  O'Neil,  of  White- 
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hall,  N.Y.,  to  wit,  on  the  25th  day  of  December,  A.D.  1882, 
at  Rutland  aforesaid,  did  at  divers  times  sell,  furnish  and  give 
away  intoxicating  liquor  without  authority,  contrary  to  the 
form,  force  and  effect  of  the  statute  in  such  case  made  and 
provided  and  against  the  peace  and  dignity  of  the  State. 

"  J.  P.  CAIN,  Grand  Juror." 

The  accusation  describes  only  a  single  offence  ;  yet,  by  the 
addition  of  the  words  "  at  divers  times,"  that  document  is  held 
to  justify  a  trial  and  uphold  a  conviction  for  three  hundred 
and  seven  distinct  offences,  only  one  of  which  is  set  forth  in 
the  accusation,  and  ^ that  defectively,  all  the  others  being 
brought  within  it  by  the  use  of  those  words. 

The  punishment  imposed  was  one  exceeding  in,  severity, 
considering  the  offences  of  which  the  defendant  was  con- 
victed, anything  which  I  have  been  able  to  find  in  the  records 
of  our  courts  for  the  present  century.  By  the  justice  of  the 
peace  in  Yermont,  before  whom  the  defendant  was  accused, 
he  was  convicted  of  four  hundred  and  fifty-seven  distinct 
offences,  and  sentenced  to  pay  to  the  treasurer  of  the  State  a 
fine  of  $9140  and  the  costs  of  prosecution  taxed  at  $472.96, 
and  be  confined  at  hard  labor  in  the  house  of  correction  in 
the  county  of  Rutland  for  one  month,  and,  in  case  the  fine 
and  costs  should  not  be  paid  on  or  before  the  expiration  of 
this  month's  imprisonment,  to  be  confined  there  at  hard  labor 
for  the  further  term  of  twenty-eight  thousand  eight  hundred 
and  thirty-six  days,  to  be  computed  from  the  expiration  of  the 
month's  imprisonment.  This  was  more  than  seventy-nine 
years  for  selling,  furnishing  and  giving  away,  as  alleged, 
intoxicating  liquor,  which  took  place  in  JSTew  York,  to  be 
delivered  in  Yermont.  An  appeal  having  been  taken  from 
that  judgment  to  the  county  court  of  Rutland  County,  a  jury 
was  called  and  the  accused  pleaded  not  guilty,  and  although 
but  one  charge  was  specified,  and  that  defectively,  in  the  com- 
plaint, which  was  the  one  filed  before  the  justice  of  the  peace, 
the  jurors  found  him  guilty  of  three  hundred  and  seven  dis- 
tinct offences  of  selling  intoxicating  liquors  without  authority 
and  contrary  to  the  laws  of  Yermont.  He  was  thereupon  sen- 
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tenced  to  pay  a  fine  of  $6140  to  the  treasurer  of  the  State,  and 
the  costs  of  prosecution  taxed  at  $497.96,  and  stand  committed 
until  the  sentence  was  complied  with ;  and  in  case  the  fine  and 
costs  were  not  paid  before  the  20th  day  of  March,  1883,  at  three 
o'clock  in  the  afternoon  of  that  day,  to  be  confined  at  hard 
labor  in  the  house  of  gorrection,  for  the  term  of  nineteen  thou- 
sand nine  hundred  and  fourteen  days,  a  period  of  over  fifty- 
four  years,  a  reduction  from  the  term  imposed  by  the  justice 
of  the  peace  of  about  twenty-five  years. 

Had  he  been  found  guilty  of  burglary  or  highway  robbery, 
he  would  have  received  less  punishment  than  for  the  offences 
of  which  he  was  convicted.  It  was  six  times  as  great  as  any 
court  in  Vermont  could  have  imposed  for  manslaughter,  forg- 
ery or  perjury.  It  was  one  which,  in  its  severity,  considering 
the  offences  of  which  he  was  convicted,  may  justly  be  termed 
both  unusual  and  cruel. 

That  designation,  it  is  true,  is  usually  applied  to  punish- 
ments which  inflict  torture,  such  as  the  rack,  the  thumbscrew, 
the  iron  boot,  the  stretching  of  limbs  and  the  like,  which  are 
attended  with  acute  pain  and  suffering.  Such  punishments 
were  at  one  time  inflicted  in  England,  but  they  were  ren- 
dered impossible  by  the  Declaration  of  Rights,  adopted  by 
Parliament  on  the  successful  termination  of  the  revolution  of 
1688,  and  subsequently  confirmed  in  the  Bill  of  Rights.  It 
was  there  declared  that  excessive  bail  ought  not  to  be  re- 
quired, nor  excessive  fines  imposed,  nor  cruel  and  unusual 
punishments  inflicted.  From  that  period  this  doctrine  has 
been  the  established  law  of  England,  intended  as  a  perpetual 
security  against  the  oppression  of  the  subject  from  any  of 
those  causes.  It  is  embodied  in  the  Eighth  Amendment  to 
the  Constitution  of  the  United  States,  and  in  the  constitutions 
of  several  of  the  States,  though  Mr.  Justice  Story  states  in 
his  Commentaries  on  the  Constitution  u  that  the  provision 
would  seem  to  be  wholly  unnecessary  in  a  free  government, 
since  it  is  scarcely  possible  that  any  department  of  such  a 
government  should  authorize  or  justify  such  atrocious  con- 
duct." (§  1903.)  The  inhibition  is  directed,  not  only  against 
punishments  of  the  character  mentioned,  but  against  all  punish- 
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ments  which  by  their  excessive  length  or  severity  are  greatly 
disproportioned  to  the  offences  charged.  The  whole  inhibi- 
tion is  against  that  which  is  excessive  either  in  the  bail  re- 
quired, or  fine  imposed,  or  punishment  inflicted.  Fifty-four 
years'  confinement  at  hard  labor,  away  from  one's  home  and 
relatives,  and  thereby  prevented  from  giving  assistance  to 
them  or  receiving  comfort  from  them,  is  a  punishment  at  the 
severity  of  which,  considering  the  offences,  it  is  hard  to 
believe  that  any  man  of  right  feeling  and  heart  can  refrain 
from  shuddering.  It  is  no  matter  that  by  cumulative  offences, 
for  each  of  which  imprisonment  may  be  lawfully  imposed  for 
a  short  time,  the  period  prescribed  by  the  sentence  was 
reached,  the  punishment  was  greatly  beyond  anything  re- 
quired by  any  humane  law  for  the  offences.  The  State  may, 
indeed,  make  the  drinking  of  one  drop  of  liquor  an  offence  to 
be  punished  by  imprisonment,  but  it  would  be  an  unheard-of 
cruelty  if  it  should  count  the  drops  in  a  single  glass  and  make 
thereby  a  thousand  offences,  and  thus  extend  the  punishment 
for  drinking  the  single  glass  of  liquor  to  an  imprisonment  of 
almost  indefinite  duration.  The  State  has  the  power  to  in- 
flict piersonal  chastisement,  by  directing  whipping  for  petty 
offences  —  repulsive  as  such  mode  of  punishment  is  —  and 
should  it,  for  each  offence,  inflict  twenty  stripes  it  might  not 
be  considered,  as  applied  to  a  single  offence,  a  severe  punish- 
ment, but  yet,  if  there  had  been  three  hundred  and  seven 
offences  committed,  the  number  of  which  the  defendant  was 
convicted  in  this  case,  and  six  thousand  one  hundred  and  forty 
stripes  were  to  be  inflicted  for  these  accumulated  offences, 
the  judgment  of  mankind  would  be  that  the  punishment  was 
not  only  an  unusual  but  a  cruel  one,  and  a  cry  of  horror 
would  rise  from  every  civilized  and  Christian  community  of 
the  country  against  it.  It  does  not  alter  its  character  as  cruel 
and  unusual,  that  for  each  distinct  offence  there  is  a  small 
punishment,  if,  when  they  are  brought  together  and  one  pun- 
ishment for  the  whole  is  inflicted,  it  becomes  one  of  excessive 
severity.  And  the  cruelty  of  it,  in  this  case,  by  the  imprison- 
ment at  hard  labor,  is  further  increased  by  the  offences  being 
thus  made  infamous  crimes.  In  Ex  parte  Wilson,  114  U.  S. 


O'NEIL  v.   VERMONT.  341 

Dissenting  Opinion:  Field,  J. 

417,  429,  a  party  under  sentence  of  imprisonment  for  fifteen 
years  at  hard  labor  in  the  house  of  correction,  in  Detroit, 
Michigan,  was  discharged  by  this  court  because  he  was  not 
tried  upon  an  indictment  or  presentment  of  a  grand  jury,  the 
court  holding  that  a  crime,  punishable  by  imprisonment  for  a 
term  of  years  at  hard  la*bor,  was  an  infamous  crime  within  the 
meaning  of  the  Fifth  Amendment  of  the  Constitution  of  the 
United  States.  The  selling  of  the  liquors  in  New  York  dur- 
ing three  years,  upon  three  hundred  and  seven  distinct  orders 
from  Yermont,  that  is,  one  in  every  three  or  four  days,  to 
be  paid  for  on  delivery  in  the  latter  State,  are  declared  by 
the  punishment  inflicted  three  hundred  and  seven  infamous 
crimes. 

I  have  stated  these  particulars  of  the  proceedings  and  of 
the  judgment  of  the  state  courts,  to  show  what  great  wrongs 
were  inflicted,  under  the  forms  of  law,  upon  the  defendant. 
If  there  is  no  remedy  for  them,  there  is  a  defect  in  our  laws 
or  in  their  administration  which  cannot  be  too  soon  corrected. 
I  think  there  is  a  remedy,  and  that  it  should  be  afforded  by 
this  court. 

The  sales  for  which  the  defendant  was  prosecuted  were 
either  completed  transactions  in  New  York,  passing  there  the 
title  to  the  goods,  leaving  their  transportation  to  the  purchaser 
in  Yermont  as  a  matter  for  his  direction ;  or,  they  were  mere 
executory  contracts  of  sale  in  New  York  to  be  completed  by 
delivery  of  the  goods  to  the  purchaser  in  Yermont. 

If  the  first  position  be  the  true  one,  then  Yermont,  in 
attempting  to  punish  the  defendant,  assumed  to  punish  him 
for  an  exterritorial  offence  by  her  statute,  or  to  apply  her 
statute  to  an  offence  not  embraced  by  its  terms.  If  the  former 
of  these  alternatives  be  the  one  she  takes,  that  is,  to  punish 
the  defendant  for  an  exterritorial  offence,  she  violates  the 
right  of  a  citizen  of  New  York,  and  a  right  of  that  citizen, 
which  depends  upon  the  relation  of  his  State  to  the  Union,  and, 
as  that  relation  forbids  a  resort  to  arms,  or  negotiation,  or  any 
international  procedure  for  protection  of  her  citizens,  it  belongs 
to  that  class  of  rights  which  pertain  to  a  citizen  of  the  United 
States.  His  rights  as  such  citizen  are  guarded  and  must  be 
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defended  by  the  United  States,  and  cannot  be  abridged  or  im- 
paired by  the  law  of  any  State. 

But  if  the  statute  of  Vermont  does  not  reach  the  defendant 
by  exterritorial  operation,  and  the  sales  were  only  inchoate  in 
New  York,  and  consummated  by  delivery  in  Yermont,  then 
the  acts  of  selling  were  exterritorial,  and  the  delivery  was  by 
interstate  transportation.  Until  that  transportation  was  com- 
pleted and  the  packages  of  goods  were  delivered  to  the  pur- 
chasers, they  were  under  the  commercial  power  of  Congress 
and  not  the  police  power  of  the  State,  and  the  intrusion  of  the 
latter  to  defeat  the  full  protection  of  the  Congressional  power 
was  necessarily  void. 

I  assume  for  this  case,  as  correct,  the  position  of  the  majority 
.of  this  court  and  of  the  Supreme  Court  of  Yermont,  that  the 
sales  were  only  initiated  in  New  York,  and  were  there  merely 
executory  contracts,  and  were  not  consummated  until  delivery 
of  the  goods  to  the  purchaser  in  Yermont.  As  such  they  were 
transactions  of  interstate  commerce  which  the  latter  State 
could  not  prevent,  and  for  which  she  could  not  impose  any 
penalty  upon  the  defendant,  though  she  might  place  such 
restrictions  upon  the  disposition  of  the  liquor,  as  the  safety 
and  health  of  the  community  might  require,  after  it  was 
brought  within  her  limits,  and  had  become  part  of  the  general 
property  there.  Against  the  proceedings  resulting  in  the 
penalty  inflicted,  the  defendant  invoked  —  and  in  my  judg- 
ment was  entitled  to  receive  —  protection  under  the  clause  of 
the  Constitution  of  the  United  States  vesting  in  Congress  the 
exclusive  power  to  regulate  commerce  among  the  States. 
The  refusal  of  the  state  court  to  afford  the  protection  is  suffi- 
cient ground  for  this  court  to  take  jurisdiction  to  review  the 
judgment  of  that  court,  and  I  dissent  from  my  associates  in 
their  declining  to  take  such  jurisdiction. 

On  the  trial  before  the  county  court  certain  facts  were  ad- 
mitted by  the  accused  which  constitute  the  grounds  of  his 
conviction.  They  are  given  in  the  opinion  of  the  majority, 
and  it  is  only  necessary  to  state  so  much  of  them  as  will  show 
the  pertinency  of  the  objections  I  take.  The  accused  resided 
at  Whitehall,  in  the  State  of  New  York,  a  flourishing  town  of 
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several  thousand  inhabitants,  and  considerable  commerce,  at 
the  south  end  of  Lake  Champlain,  and  about  twenty-four  miles 
west  of  Vermont. 

He  was  a  wholesale  and  retail  dealer  in  wines  and  liquors  at 
that  place,  and  had  been  there  engaged  in  that  business  for 
more  than  three  years.  His  business  was  a  lawful  one  under 
the  law^s  of  New  York.  During  those  three  years  he  received 
at  his  store  in  Whitehall  three  hundred  and  seven  separate 
and  distinct  orders  by  mail,  telegraph  or  express  for  specified 
small  quantities  of  intoxicating  liquors  from  as  many  different 
parties  residing  in  Rutland,  Yermont.  The  orders  requested 
the  accused  to  send  the  liquors  to  the  parties  ordering  them  at 
Rutland  by  the  National  Express  Company,  a  New  York  cor- 
poration and  common  carrier,  doing  business  between  New 
York  and  Montreal,  including  the  route  between  Whitehall 
and  Rutland,  and  in  more  than  one-half  the  number  of  instances 
directed  that  the  liquors  be  sent  C.  O.  D.,  meaning  cash  on  de- 
livery, and  in  other  instances  where  the  orders  did  not  specify 
this  mode  it  was  the  intention  of  the  purchaser  to  have  the 
goods  thus  sent  to  him. 

It  was  the  usual  course  of  trade  for  merchants  receiving  an 
order  from  a  considerable  distance  for  goods  in  small  quantities 
to  send  the  same  by  express,  C.  O.  D.,  when  the  order  was  not 
from  a  regular  customer  or  a  person  of  known  responsibility. 
Upon  the  receipt  of  the  orders  the  accused  in  each  instance 
measured  out  the  liquors  called  for  at  his  store  in  Whitehall, 
put  the  same  in  the  jugs  or  other  vessels  sent,  and  attached  to 
each  one  a  tag  having  the  address  of  the  party  ordering  the 
liquor.  He  then  delivered  the  package  to  the  express  com- 
pany, each  package  having  upon  the  tag  the  name  and  business 
of  the  accused,  and  not  being  in  any  manner  disguised,  and 
being  sealed  with  wax.  He  delivered  to  the  express  company 
with  each  package  a  bill  in  an  envelope  marked  C.  O.  D.,  en- 
dorsed with  instructions  not  to  deliver  the  same  without  receiv- 
ing payment  therefor. 

He  did  nothing  after  the  packages  were  delivered  by  him  at 
Whitehall ;  and  the  several  consignees  received  the  same  and 
made  payment  therefor  to  the  carrier  at  Rutland. 
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The  accused  requested  the  court  to  instruct  the  jury  that 
the  facts  set  forth  in  his  admission  did  not  constitute  an  offence 
against  the  statute,  under  the  complaint  in  the  case,  but  the 
court  refused  the  request,  and  he  excepted.  He  also  requested 
the  court  to  instruct  the  jury  that  under  the  facts  they  ought 
to  find  him  not  guilty,  but  this  the  court  refused  to  do,  and  he 
excepted.  The  court  charged  the  jury  that  if  they  believed 
the  facts  set  forth  in  the  admission  they  made  a  case  upon 
which  the  jury  should  find  a  verdict  of  guilty  against  him,  to 
which  instruction  he  excepted. 

The  case  was  carried  to  the  Supreme  Court  of  the  State,  and 
by  it  the  judgment  below  was  affirmed.  In  giving  its  opin- 
ion that  court  stated  that  the  case  being  one  for  selling  intoxi- 
cating liquors  the  question  was  whether  they  were  sold  by  the 
accused  in  contemplation  of  law  in  Rutland  County,  and  that 
the  answer  depended  upon  the  question  whether  the  National 
Express  Company,  by  which  the  liquors  were  delivered  to  the 
consignees  thereof,  was  in  law  the  agent  of  the  vendor  or  of 
the  vendees.  It  stated  that  the  effect  of  the  traijsaction  was 
a  direction  by  the  shipper  to  the  express  company  not  to 
deliver  the  goods  to  the  consignees  except  upon  payment  of 
the  amount  specified  in  the  C.  O.  D.  bills,  together  with  the 
charges  for  the  transportation  of  the  packages  and  for  the  return 
of  the  money  paid  •  and  that  this  direction  was  so  understood 
by  the  express  company,  which  received  the  shipments  coupled 
therewith.  This  statement  ignores  the  fact  in  the  admission 
of  the  accused,  which  was  submitted  to  the  jury,  that  the 
express  company  was  the  agent  of  the  Rutland  parties,  the  ex- 
penses of  that  company  being  paid  by  the  senders  of  the  orders, 
a  fact  which  showed  that  the  company  acted  for  the  purchasers 
and  not  for  the  vendor  in  the  several  cases  in  the  carriage  to 
Vermont  of  the  articles  sold. 

The  several  transactions  appear  to  have  been  completed  ac- 
cording to  the  admission,  so  far  as  the  vendor  was  concerned, 
at  Whitehall  in  the  State  of  New  York.  He  was  not  in  Ver- 
mont, where  the  alleged  offences  were  committed.  He  had 
no  clerk,  or  agent,  or  office  for  the  sale  of  liquors  in  that  State 
or  at  any  other  place  than  Whitehall.  As  said  by  counsel,  the 
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contention  of  the  State  appears  to  have  been  to  make  the  de- 
fendant constructively  present  in  Vermont  and  by  a  fiction  of 
law  a  criminal  under  her  laws.  He  was,  in  fact,  found  guilty 
of  criminal  offences  in  Vermont  where  he  was  not  present,  be- 
cause he  sold  liquors  in  New  if'ork  on  credit  to  parties  in  Ver- 
mont, payable  on  delivery. 

Transactions  like  those  in  controversy,  that  is,  purchases  of 
small  quantities  of  goods  upon  orders,  the  packages  to  be 
shipped  by  the  vendor  with  a  direction  to  collect  the  amount 
of  the  price  on  delivery,  take  place  in  this  country  every  month 
to  the  amount  of  millions  of  dollars.  Orders  are  sent  all  over 
the  country,  for  articles  of  small  bulk ;  to  California  for  fruits 
and  wines,  to  Florida  for  oranges,  to  Kentucky  for  whiskies, 
and  to  the  dealers  in  our  large  cities  in  general  merchandise 
for  small  parcels  of  different -kinds.  They  are  transmitted 
without  hesitation  by  the  vendors  upon  the  receipt  of  such 
orders,  often  even  without  knowledge  of  the  parties  sending 
them,  their  security  being  the  retention  of  a  lien  upon  the 
property  shipped  until  the  cash  is  actually  paid.  Amazement 
would  strike  tlie  large  class  of  merchants  engaged  in  transmit- 
ting goods  in  this  way  from  one  portion  of  the  country  to 
another,  if  they  were  told  that  they  thereby  rendered  them- 
selves liable  to  the  penal  statutes  of  the  States  to  which  the 
goods  were  sent  in  compliance  with  the  orders  of  the  pur- 
chasers, and  might  be  prosecuted  for  criminal  offences  com- 
mitted in  those  States,  which  they  had  never  visited  and  with 
whose  laws  they  never  intended  to  interfere.  I  do  not  believe 
that  any  such  danger  is  incurred  by  them  by  engaging  in  this 
mode  of  interstate  commerce.  None  of  the  cases  which  I  have 
seen,  and  my  examination  has  been  somewhat  extended,  has 
sustained  any  such  doctrine.  Whether  transactions  of  the 
character  mentioned  are  to  be  deemed  absolute  sales  of  the 
goods  on  the  part  of  the  vendor,  with  a  proviso  for  withhold- 
ing their  delivery  until  actual  payment,  so  as  to  preserve  a  lien 
for  the  price,  or  only  as  executory  contracts  of  sale  not  com- 
pleted until  actual  delivery,  there  is  a  diversity  of  opinion. 
Pilgreen  v.  The  State,  71  Alabama,  368 ;  Dutton  v.  Solomon- 
son,  3  Bos.  &  Pul.  582 ;  Garland  v.  Lane,  46  K  H.  245  ;  Orcutt 
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v.  Nelson,  1  Gray,  536,  542 ;  and  State  v.  Corl  and  Tobey,  43 
Arkansas,  353. 

But  in  either  view,  whether  considered  as  absolute  sales  or 
executory  contracts  of  sale,  they  were,  as  already  stated,  trans- 
actions of  interstate  commerce.  They  were  made  between 
citizens  of  different  States,  and  involved  the  transportation  of 
the  article  sold  from  one  State  to  another.  A  sale  of  an  article 
between  such  citizens  and  its  transportation  from  one  State  to 
another  for  delivery  to  the  purchaser  are  the  essential  ele- 
ments of  interstate  commerce.  As  said  by  this  court  in  Wei- 
ton  v.  State  of  Missouri,  91  U.  S.  275,  280,  commerce  "com- 
prehends intercourse  for  the  purposes  of  trade  in  any  and  all 
its  forms,  including  the  transportation,  purchase,  sale  and 
exchange  of  commodities  between  the  citizens  of  our  country 
and  the  citizens  or  subjects  of  other  countries,  and  between 
the  citizens  of  different  States." 

In  County  of  Mobile  v.  Kimlall,  102  U.  S.  691,  702,  this  court 
said :  "  Commerce  with  foreign  countries  and  among  the 
States,  strictly  considered,  consists  in  intercourse  and  traffic, 
including  in  these  terms  navigation  and  the '  transportation 
and  transit  of  persons  and  property,  as  well  as  the  purchase, 
sale  and  exchange  of  commodities.  For  the  regulation  of 
commerce  as  thus  defined  there  can  be  only  one  system  of 
rules  applicable  alike  to  the  whole  country  ;  and  the  authority 
which  can  act  for  the  whole  country  can  alone  adopt  such  a 
system.  Action  upon  it  by  separate  States  is  not,  therefore, 
permissible." 

In  the  case  of  the  Daniel  Ball,  10  Wall.  557,  565,  this  court 
said :  "  Whenever  a  commodity  has  begun  to  move,  as  an 
article  of  trade,  from  one  State  to  another,  commerce  in  that 
commodity,  between  the  States  has  commenced."  See  also 
Gloucester  Ferry  Co.  v.  Pennsylvania,  114  U.  S.  196 ;  Brown 
v.  Houston,  114  U.  S.  622  ;  Pickard  v.  Pullman  Southern  Car 
Co.,  117  U.  S.  34 ;  Rollins  v.  Shelby  Taxing  District,  120 
U.  S.  489 ;  Steamship  Co.  v.  Pennsylvania,  122  II.  S.  326. 

The  exclusive  and  protecting  power  of  Congress  over  inter- 
state commerce  is  not  confined  to  that  commerce  which  con- 
sists of  wholesale  business,  but  extends  to  all  cases  of  the  sale, 
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exchange  and  transportation  of  goods  between  citizens  of  dif- 
ferent States  —  as  much  to  the  single  case  of  fruit  or  wine  as 
to  the  carload  of  grain  or  cotton. 

The  transactions  considered  in  this  case,  which  extended 
over  a  period  of  three  years,  cannot  be  described  without 
showing  that  they  embody  the  elements  which  constitute 
interstate  commerce  —  sales  of  goods  by  a  citizen  of  one  State 
to  a  citizen  of  another  State  and  their  transportation  between 
the  States  in  their  delivery  to  the  purchaser.  These  facts 
must  have  been  seen  by  the  Supreme  Court  of  Vermont. 
They  were  facts,  constantly  presenting  themselves,  and  could 
not  have  been  overlooked.  Xor  can  it  make  any  difference 
what  motives  may  be  imputed  to  the  parties  on  the  one  side 
in  selling,  and  on  the  other  in  purchasing  the  goods ;  the  only 
inquiry  which  can  be  considered,  is,  were  the  goods  bought 
and  sold  subjects  of  lawful  commerce,  for  if  so,  they  were,  in 
their  transportation  between  the  parties  —  citizens  of  different 
States  —  until  their  delivery  to  the  purchaser  or  consignee  in 
the  completion  of  the  contracts  of  sale,  under  the  protection 
of  the  commercial  power  of  Congress.  It  is  not  necessary,  to 
give  this  court  jurisdiction  to  review  the  judgment  of  that 
court,  that  the  record  should  show  that  the  objection  that  the 
transactions  were  those  of  interstate  commerce  was  speci- 
fically taken  in  terms  in  the  court  below ;  it  is  sufficient  if  the 
facts  of  -the  record  show  that  the  question  of  their  being  trans- 
actions of  that  character  was  involved  in  the  case,  though  the 
court  below  may  state  in  various  forms  that  it  did  not  deem 
it  necessary  to  consider  it.  In  Murray  v.  Charleston,  96  U.  S. 
432,  441,  it  was  held  that  whenever  rights,  acknowledged  and 
protected  by  the  Constitution  of  the  United  States,  are  denied 
or  invaded  by  state  legislation,  which  is  sustained  by  the 
judgment  of  a  state  court,  this  court  is  authorized  to  interfere ; 
that  the  jurisdiction  to  reexamine  such  a  judgment  cannot  be 
defeated  by  showing  that  the  record  does  not  in  direct  terms 
refer  to  a  constitutional  provision,  nor  expressly  state  that  a 
Federal  question  was  presented ;  and  that  the  true  jurisdic- 
tional  test  is,  whether  it  appears  that  such  a  question  was 
decided  adversely  to  the  Federal  right.  Mr.  Justice  Strong, 
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speaking  for  the  court,  said :  "  In  questions  relating  to  our 
jurisdiction,  undue  importance  is  often  attributed  to  the  in- 
quiry whether  the  pleadings  in  the  state  court  expressly  assert 
a  right  under  the  Federal  Constitution.  The  true  test  is  not 
whether  the  record  exhibits  an  express  statement  that  a  Fed- 
eral question  was  presented,  but  whether  such  a  question  was 
decided,  and  decided  adversely  to  the  Federal  right.  Every- 
where in  our  decisions  it  has  been  held  that  we  may  review 
the  judgments  of  a  state  court  when  the  determination  or 
judgment  of  that  court  could  not  have  been  given  without 
deciding  upon  a  right  or  authority  claimed  to  exist  under  the 
Constitution,  laws  or  treaties  of  the  United  States,  and  decid- 
ing against  that  right.  Yery  little  importance  has  been 
attached  to  the  inquiry  whether  the  Federal  question  was  for- 
mally raised;"  and  the  court  cited  the  case  of  Crowell  v. 
Randell,  10  Pet.  368,  in  support  of  this  position,  where  it  was 
laid  down  after  a  review  of  previous  decisions  "  that  it  is  not 
necessary  the  question  should  appear  on  the  record  to  have  been 
raised  and  decision  made  in  direct  and  positive  terms  in  ipsis- 
simis  verbis,  but  it  is  sufficient  if  it  appears  by  clear  and  neces- 
sary intendment  that  the  question  must  have  been  raised,  and 
must  have  been  decided,  in  order  to  have  induced  the  judgment." 
See  also  Eureka  dec.  Canal  Co.  v.  Yuba  County  Superior  Court, 
116  U.  S.  410 ;  Arrowsmith  v.  Harmoning,  118  U.  S.  194. 

If  the  vendor  had,  during  the  same  period  of  three  years, 
sold  every  third  or  fourth  day  a  box  of  fruit  or  a  package  of 
clothing  to  the  vende'es  in  Vermont,  payable  on  delivery,  the 
transactions  would  have  been  of  the  same  character  as  those 
under  consideration  —  those  of  interstate  commerce  —  and  I 
doubt  whether  a  question  on  this  point  would  have  been  raised 
by  any  one.  The  .present  transactions,  in  the  fact  that  the 
articles  are  liquors,  are  in  no  respect  different  in  character. 
The  decision  made  by  the  court  below  could  not  have  been 
rendered  without  its  assuming  that  the  facts  which  constitute 
interstate  commerce  were  transactions  of  a  different  nature. 

If  that  court  could,  by  that  assumption,  bind  this  court,  the 
supervising  authority  of  our  jurisdiction  would  be  lost  in 
every  case  by  the  simple  assertion  of  the  court  below  that  it 
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placed  its  decision  on  some  particular  ground  of  its  own  crea- 
tion. To  assent  to  any  such  doctrine  Avould  be  to  abrogate 
our  jurisdiction  in  a  most  important  particular.  And  that  is, 
in  my  judgment,  exactly  what  is  done  in  this  case.  In  the 
opinion  of  the  majority  it  is  stated  that  the  only  question 
considered  by  the  Supreme  Court  of  Vermont,  in  regard  to 
the  present  case,  was  whether  the  liquor  in  question  was  sold 
by  O']S"eil  at  Kutland  or  Whitehall,  so  as  to  fall  within  or 
without  the  statute  of  Yermont,  and  it  arrived  at  the  conclu- 
sion that  the  completed  sale  was  in  Vermont.  That,  says 
this  court,  does  not  involve  any  Federal  question.  To  this  I 
answer,  that  before  the  state  court  could  reach  the  question 
whether  the  sale  fell  under  the  law  of  Yermont  it  had  to 
determine  whether  the  sale  was  completed  in  that  State,  or  in 
Rew  York  —  whether,  therefore,  an  executory  sale  of  goods 
in  ^N"ew  York,  completed  in  Yermont,  was  or  was  not  a  trans- 
action of  interstate  commerce,  and  until  that  question,  which 
was  a  Federal  one,  was  disposed  of,  the  alleged  State  question 
could  not  be  considered.  But  that  the  commercial  question 
was  brought  to  the  attention  of  the  Supreme  Court  of  Yer- 
mont, was  argued  by  counsel  there  and  passed  upon  by  that 
court,  does  not  rest  as  an  inference  from  the  facts  necessarily 
involved :  it  appears  from  its  opinion  and  the  official  report 
of  the  case. 

There  were  at  the  same  time  three  other  cases  before  the 
court  arising  upon  substantially  the  same  facts ;  one  against 
the  same  respondent  and  the  other  two  being  proceedings 
for  the  condemnation  of  the  liquors  seized.  They  were  con- 
sidered together,  and  the  opinion  of  the  court,  delivered  by 
its  Chief  Justice,  covered  them  all  and  discussed  the  principal 
questions  involved.  It  was  prepared  by  him  and  handed  to 
the  reporter,  and  under  the  latter's  supervision  it  was  published 
in  the  official  reports  of  the  decisions  of  the  court,  and  is 
found  in  vol.  58  of  the  Yermont  Reports.  The  law  of  Yer- 
mont requires  the  judges  of  the  Supreme  Court  to  prepare 
and  furnish  to  the  reporter,  each  year,  reports  of  the  opinions 
delivered  by  them,  and  the  reporter  to  prepare  them  for  pub- 
lication and  to  superintend  the  printing.  In  looking  at  the 
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synopsis  of  the  argument  of  counsel,  which  accompanies  the 
report  of  the  opinion  thus  prepared,  we  find  that  they  took 
the  position  that  the  transactions  complained  of  were  those 
of  interstate  commerce,  and  that  the  State  could  not  prohibit 
or  regulate  that  commerce.  In  Kreiger  v.  Shelby  Railroad 
Co.,  125  U.  S.  39,  44,  it  was  held  that  this  court  might  examine 
the  opinions  of  a  state  court,  delivered  and  recorded,  to  ascer- 
tain the  ground  of  its  judgment.  And  looking  at  the  opinion 
of  the  Supreme  Court  of  Vermont  Ave  find  several  paragraphs 
bearing  upon  the  question  of  interstate  commerce.  One  of 
the  paragraphs  describes  the  sales  thus :  "  The  liquors  were 
ordered  by  residents  of  Vermont  from  dealers  doing  business 
in  the  State  of  New  York,  who  selected  from  their  stock 
such  quantities  and  kinds  of  goods  as  they  thought  proper  in 
compliance  with  the  terms  of  the  orders,  put  them  up  in  pack- 
ages, directed  them  to  the  consignees,  and  delivered  them  to 
the  express  company  as  a  common  carrier  of  goods  for  trans- 
portation, accompanied  with  a  bill  or  invoice  for  collection." 
I  am  unable  to  make  out  of  transactions  of  this  character 
anything  other  than  those  of  interstate  commerce. 

In  another  paragraph  the  court  refers  directly  to  the  commer- 
cial clause  of  the  Constitution  and  repudiates  its  application. 
It  says :  "  Concerning  the  claim  that  section  eight  of  the 
Federal  Constitution,  conferring  upon  Congress  the  exclusive 
right  to  regulate  commerce  among  the  States,  has  application, 
it  is  sufficient  to  say  that  no  regulation  of,  or  interference  with, 
interstate  commerce  is  attempted,"  and  the  court  concludes 
its  opinion  covering  all  the  cases  by  holding  that  in  the  two 
cases  of  the  State  v.  CPNeil  the  respondent  takes  nothing  by 
his  exceptions.  That  is  to  say,  the  court,  not  denying  that 
the  question  was  raised  in  the  O'Neil  cases,  passed  it  off  with 
the  statement  that  no  regulation  of  or  interference  with  com- 
merce was  attempted,  thus  brushing  out  of  consideration  the 
Federal  question  by  assuming  that  the  transactions  were 
purely  of  state  cognizance.  In  another  paragraph  the  state 
court  expresses  disapprobation  of  the  claim  that  the  Federal 
authority  was  supreme  in  matters  of  interstate  commerce. 
"  If  it  were  competent,"  said  that  court,  "  for  persons  or  com- 
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panics  to  become  superior  to  state  l#ws  and  police  regulations, 
and  to  override  and  defy  them  under  the  shield  of  the  Federal 
Constitution,  simply  by  means  of  conducting  an  interstate 
traffic,  it  would  indeed  be  a  strange  and  deplorable  condition 
of  things."  That  is  to  say,  that  the  importation  of  goods 
into  the  State  from  another  State  should  be  protected  under 
the  Federal  Constitution  against  hostile  state  legislation  would 
be  deplorable.  This  observation  was  undoubtedly  made  in 
response  to  suggestions  that  transportation  of  goods  between 
the  States  was  free  until  regulated  by  Congress.  Deplorable 
as  the  Supreme  Court  of  Vermont  may  have  thought  the 
doctrine,  it  was  the  settled  law,  as  announced  by  repeated 
decisions  of  this  court.  In  County  of  Mobile  v.  Kimball,  102 
U.  S.  691,  697,  speaking  of  the  power  of  Congress  over  com- 
merce, this  court  said :  "  The  subjects,  indeed,  upon  which 
Congress  can  act  under  this  power  are  of  infinite  variety,  re- 
quiring for  their  successful  management  different  plans  or 
modes  of  treatment.  Some  of  them  are  national  in  their 
character,  and  admit  and  require  uniformity  of  regulation, 
affecting  alike  all  the  States ;  others  are  local,  or  are  mere 
aids  to  commerce,  and  can  only  be  properly  regulated  by  pro- 
visions adapted  to  their  special  circumstances  and  localities. 
Of  the  former  class  may  be  mentioned  all  that  portion  of 
commerce  with  foreign  countries  or  between  the  States  which 
consists  in  the  transportation,  purchase,  sale  and  exchange  of 
commodities.  Here  there  can  of  necessity  be  only  one  system 
or  plan  of  regulations,  and  that  Congress  alone  can  prescribe. 
Its  non-action  in  such  cases  with  respect  to  any  particular  com- 
modity or  mode  of  transportation  is  a  declaration  of  its  pur- 
pose that  the  commerce  in  that  commodity,  or  by  that  means  of 
transportation,  shall  be  free" 

And  in  Leisy  v.  Hardin,  135  U.  S.  100,  119  this  court 
cites  from  a  previous  opinion  the  following  language  as  to  the 
power,  of  Congress  over  subjects  of  interstate  commerce, 
declaring  that  its  doctrine  is  now  firmly  established :  "  Where 
the  subject  is  national  in  its  character,  and  admits  and  requires 
uniformity  of  regulation,  affecting  alike  all  the  States,  sucJi  </* 
transportation  between  the  States,  including  the  importation  of 
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goods  from  one  State  into  another,  Congress  can  alone  act  upon 
it,  and  provide  the  needed  regulations"  See  also  Welton  v. 
Missouri,  91  U.  S.  275 ;  and  Brown  v.  Houston,  114  U.  S. 
622,  630. 

In  another  paragraph  of  the  opinion  the  state  court  again 
refers  to  the  character  of  the  transaction  between  the  vendor 
in  New  York  and  the  vendee  in  Vermont,  and  the  effect  of 
the  instruction  to  the  carrier  not  to  deliver  the  goods  except 
upon  prior  or  contemporaneous  payment  of  the  price,  upon 
which  it  says:  "The  contract  of  sale,  therefore,  remained 
inchoate  or  executory  while  the  goods  were  in  transit,  or  in 
the  hands  of  the  express  company,  and  could  only  become 
executed  and  complete  by  their  delivery  to  the  consignee. 
There  was  a  completed  executory  contract  of  sale  in  New 
York,  but  the  completed  sale  was,  or  was  to  be,  in  this  State," 
(Vermont).  No  better  description  of  a  transaction  of  inter- 
state commerce  could  be  given  :  an  executory  contract  of  sale 
made  in  one  State  by  a  citizen  thereof  to  a  citizen  of  another 
iState,  and  a  completed  sale  under  that  contract  by  the  trans- 
portation and  delivery  to  the  purchaser  in  the  latter  State. 

In  the  face  of  these  extracts  from  the  opinion  of  that  court, 
it  strikes  me  with  surprise  that  any  one  can  contend  that  in 
deciding  the  case  it  did  not  consider  the  question  of  interstate 
commerce.  It  seems  to  me  to  have  been  the  principal  question 
before  it,  and  the  only  one  which  gave  it  any  trouble  in  the 
disposition  of  the  case.  But  notwithstanding  these  statements, 
and  the  character  of  the  transactions  themselves,  which  do  not 
admit,  in  my  judgment,  of  any  accurate  description  without 
involving,  necessarily,  elements  of  interstate  commerce,  the 
assertion  is  made  by  the  majority,  with  great  positiveness,  as 
though  it  would  brush  aside  opposing  considerations,  that  "  no 
Federal  question  was  presented  for  the  decision  of  the  court 
as  to  this  case,  nor  was  the  decision  of  a  Federal  question 
necessary  to  the  determination  of  this  case,  nor  was  any  actu- 
ally decided,  nor  does  it  appear  that  the  judgment  as  rendered 
could  not  have  been  given  without  deciding  one."  If  this 
assertion  could  be  received  with  half  the  confidence  with  which 
it  is  made,  the  whole  controversy  would  be  settled,  and  any 
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discussion  upon  the  points  raised  would  be  precluded.  The 
opinion  of  the  court  would  then  stand  as  evidence  of  wrongs 
inflicted  upon  a  citizen  of  the  United  States  under  the  forms  of 
law,  and,  if  the  decision  be  right,  of  the  inability  of  their  con- 
stituted tribunals  to  give  to  him  any  redress,  notwithstanding 
the  often-repeated  declaration  that  the  power  of  Congress  over 
interstate  commerce  is  exclusive  of  all  state  authority. 

It  is  true  that  the  presumption  of  law  is  that  the  majority 
of  the  court  are  right  and  that  I  am  wrong ;  yet,  in  the  face  of 
this  presumption,  and  the  positiveness  with  which  the  views 
of  the  majority  are  asserted,  I  cannot  yield  my  convictions  the 
other  way,  which  were  never  clearer  or  stronger  in  any  case. 

I  can  conceive  of  nothing  more  direct  and  effective  as  an 
interference  with  the  power  of  Congress  over  interstate  com- 
merce than  for  a  State  to  hold  that  the  act  of  transmitting  an 
article  to  it  from  another  State,  in  completion  of  a  sale  by 
delivery,  is  an  offence  against  its  laws  for  which  the  sender 
can  be  punished.  Surely  commerce  between  the  States  would 
be  defeated  entirely,  or  subject  to  the  control  of  a  State  to 
which  property  might  be  sent,  if  it  could  hold  the  consumma- 
tion of  the  sale  of  the  article  sent  from  another  State  to  be 
itself  a  penal  offence.  And  to  say  that  there  is  no  interference 
in  such  a  case  with  the  power  of  Congress  is,  in  my  humble 
judgment,  and  with  all  due  respect  to  my  associates,  to  trifle 
with  substance  by  words. 

Until  Congress  acts,  every  citizen  in  a  State  has  a  right  to 
send  lawful  articles  of  commerce  into  another  State.  When 
they  reach  that  State,  and  become  a  part  of  the  general 
property  there,  they  fall  under  the  control  of  its  lawfully  estab- 
lished police  regulations ;  but  the  commerce,  which  is  subject 
to  the  control  of  Congress,  necessarily  carries  the  article  into 
another  State,  and  whether  the  title  is  vested  in  the  purchaser 
there  or  when  it  starts  from  the  State  from  which  it  is  sent,  is 
a  matter  of  no  consequence ;  the  state  power  over  the  article 
only  commences  after  it  is  once  incorporated  into  the  property 
of  the  State,  and  that  does  not  take  place  until  the  transporta- 
tion is  completed  and  the  delivery  made.  Interstate  commerce 
is  not  confined  to  the  sale  of  goods  which  have  been  fully  paid 
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for  before  they  leave  the  State  of  export.  It  embraces  also 
goods  the  sale  of  which  may  not  be  completed  until  delivery 
in  the  State  of  import;  and  the  distinction  in  that  respect 
made  by  the  Supreme  Court  of  Vermont  would  destroy  half 
of  the  interstate  commerce  of  the  country.  To  regulate  com- 
merce is  to  prescribe  the  rules  by  which  it  shall  be  governed, 
that  is,  the  conditions  on  which  it  shall  be  carried  on,  whether 
it  shall  be  subject  to  duties  and  charges  or  be  left  free  and 
untrammelled. 

The  necessity  of  some  controlling  power  to  regulate  com- 
merce both  with  foreign  nations  and  among  the  States  was 
one  of  the  principal  causes  that  led  to  the  calling  of  the  con- 
vention which  adopted  the  present  Constitution.  As  said  by 
Chief  Justice  Marshall  in  Brown  v.  Maryland,  12  Wheat. 
419, 445  :  "  The  oppressed  and  degraded  state  of  commerce,  pre- 
vious to  the  adoption  of  the  Constitution  can  scarcely  be  for- 
gotten. It  was  regulated  by  foreign  nations,  with  a  single  view 
to  their  own  interests ;  and  our  disunited  efforts  to  counteract 
their  restrictions  were  rendered  impotent  by  want  of  combina- 
tion. Congress,  indeed,  possessed  the  power  of  making  trea- 
ties;  but  the  inability  of  the  Federal  government  to  enforce 
them  had  become  so  apparent  as  to  render  that  power  in  a 
great  degree  useless.  Those  who  felt  the  injury  arising  from 
this  state  of  things,  and  those  who  were  capable  of  estimating 
the  influence  of  commerce  on  the  prosperity  of  nations,  per- 
ceived the  necessity  of  giving  the  control  over  this  important 
subject  to  a  single  government.  It  may  be  doubted  whether 
any  of  the  evils  proceeding  from  the  feebleness  of  the  Federal 
government  contributed  more  to  that  great  revolution  which 
introduced  the  present  system  than  the  deep  and  general  con- 
viction that  commerce  ought  to  be  regulated  by  Congress.  It 
is  not,  therefore,  matter  of  surprise,  that  the  grant  should  be 
as  extensive  as  the  mischief,  and  should  comprehend  all  for- 
eign commerce  and  all  commerce  among  the  States.  To  con- 
strue the  power  so  as  to  impair  its  efficacy,  would  tend  to  defeat 
an  object,  in  the  attainment  of  which  the  American  public 
took,  and  justly  took,  that  strong  interest  which  arose  from  a 
full  conviction  of  its  necessity." 
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And  in  Welton  v.  State  of  Missouri,  91  IT.  S.  275,  281,  this 
court  said :  "  The  power  which  insures  uniformity  of  commer- 
cial regulation  must  cover  the  property  which  is  transported 
as  an  article  of  commerce  from  hostile  or  interfering  legisla- 
tion, until  it  has  mingled  with  and  become  a  part  of  the  gen- 
eral property  of  the  country,  and  subjected  like  it  to  similar 
protection,  and  to  no  greater  burdens.  If,  at  any  time  before 
it  has  thus  become  incorporated  into  the  mass  of  property  of  the 
State  or  nation,  it  can  be  subjected  to  any  restrictions  by  state 
legislation,  the  object  of  investing  the  control  in  Congress  may 
be  entirely  defeated" 

To  sanction,  therefore,  the  legislation  of  Yermont  making 
the  consummation  of  an  act  of  interstate  commerce,  that  is, 
the  delivery  of  the  article  sold  or  agreed  to  be  sold  in  another 
State  to  the  purchaser  or  intended  purchaser  in  Vermont,  a 
penal  offence,  is,  in  fact,  to  defeat  the  very  object  of  the  grant 
to  Congress.  The  decision  of  the  Supreme  Cour^  of  that  State 
conflicts  with  a  long  line  of  previous  decisions  of  this  court 
running  through  the  last  quarter  of  a  century,  and  with  those 
of  Bowman  v.  Chicago  &c.  Railway  Co.,  125  U.  S.  465,  and 
Leisy  v.  Hardin,  135  U.  S.  100,  since  rendered,  in  which  the 
power  of  Congress  over  commerce,  foreign  and  interstate,  h|is 
been  exhaustively  considered  and  doctrines  declared  covering 
every  possible  position  that  can  be  taken  in  this  case. 

In  Bowman  v.  Chicago,  dec.  Railway  Co.  a  law  of  Iowa 
forbidding,  under  penalties,  common  carriers  to  bring  intoxi- 
cating liquors  into  the  State  from  any  other  State  or  Territory, 
without  being  first  furnished  with  a  prescribed  certificate,  was 
declared  invalid,  because  essentially  a  regulation  of  commerce 
among  the  States,  and  not  sanctioned  by  the  authority,  express 
or  implied,  of  Congress.  It  was  accordingly  held  that  this  law 
could  give  no  protection  to  the  carrier  in  refusing  to  transport 
the  goods  into  that  State  as  requested  by  the  shipper. 

If  requiring  such  a  certificate  as  a  condition  for  the  impor- 
tation of  goods  into  a  State  was  invalid  as  a  regulation  of 
commerce,  much  more  so  must  a  law  be,  which  makes  such 
importation  upon  a  sale,  not  completed  until  by  a  delivery  of 
the  goods  within  the  State  to  which  they  are  transported,  a 
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penal  offence,  subjecting  the  importer  to  a  criminal  prosecu- 
tion for  the  importation.  The  law  of  Vermont  would  have 
afforded  no  protection  to  the  express  company  employed  to 
transport  the  goods  in  question  into  that  State  had  it  refused 
to  carry  them.  The  vendor  could  have  sued  that  company 
and  recovered  for  not  carrying  them.  How,  then,  can  he  be 
prosecuted  for  sending  the  goods  by  that  company  ?  How 
can  a  penalty  be  imposed  upon  him  for  doing  what  he  could 
compel  the  company  to  do?  To  the  objection  urged  that 
there  was  no  legislation  of  Congress  with  which  the  act  of 
Iowa  conflicted,  the  court  said :  "  If  not  in  contravention  of 
any  positive  legislation  by  Congress,  it  is,  nevertheless,  a 
breach  and  interruption  of  that  liberty  of  trade  which  Con- 
gress ordains  as  the  national  policy,  by  willing  that  it  shall  be 
free  from  restrictive  regulations."  125  U.  S.  498. 

In  Leisy  v.  Hardin  the  court  said,  giving  expression  to  its 
often-repeated  declarations,  that  the  power  vested  in  Congress 
to  regulate  commerce  was  complete  in  itself,  acknowledging 
no  limitations  other  than  those  prescribed  in  the  Constitution, 
and  was  coextensive  with  the  subjects  on  which  it  acted  and 
could  not  be  stopped  at  the  external  boundary  of  a  State,  but 
must  enter  its  interior  and  be  capable  of  authorizing  the  dis- 
position of  those  articles  which  it  introduced,  so  that  they 
might  become  mingled  with  the  common  mass  of  property 
there. 

These  doctrines,  thus  clearly  stated  and  supported  by  an 
almost  unbroken  line  of  decisions  of  this  court  for  half  a  cen- 
tury, establish  the  invalidity  of  the  action  of  the  State  of 
Vermont  in  making  a  sale  of  goods  by  a  non-resident  to  its 
citizens,  completed  on  the  delivery  of  the  property  to  them  in 
the  State,  a  penal  offence. 

It  is  true  that  when  the  decisions  in  these  last  two  cases 
were  rendered  the  personnel  of  this  court  was  different  from 
what  it  is  at  present.  When  Bowman  v.  Chicago  <&c.  Rail- 
way Co.  was  decided,  Justices  Matthews,  Miller  and  Bradley 
were  members  of  this  court  and  concurred  in  the  decision. 
And  when  Leisy  v.  Hardin  was  decided  the  latter  two  Jus- 
tices were  still  members  and  concurred  in  that  decision. 
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These  Justices  were  distinguished  for  their  ability  and  learn- 
ing, and  it  was  the  occasion  of  great  pride  to  them  that  they 
had  contributed  by  their  labors  to  establish  that  freedom  of 
interstate  commerce  from  state  interference  which  made  the 
different  States,  commercially,  one  country.  As  said  by  Mr. 
Justice  Bradley  in  Bobbins  v.  Shelby  Taxing  District,  120 
U.  S.  489,  494:  "In  the  matter  of  interstate  commerce  the 
United  States  are  but  one  country,  and  are,  and  must  be,  sub- 
ject to  one  system  of  regulations,  and  not  to  a  multitude  of 
systems."  They  recognized,  with  their  associates,  the  right 
of  the  State  to  exercise  its  police  power  to  the  fullest  extent, 
which  the  health,  safety  and  good  order  of  its  people  might 
require,  over  all  property  brought  from  another  State  within 
its  limits  when  once  mingled  with  its  general  property.  But 
they  did  not  admit  that  the  police  power  of  a  State  was  supe- 
rior to  an  express  power  of  Congress,  and  a  majority  of  the 
court  then  agreed  with  them.  They  respected  the  declaration 
of  the  Constitution  that  not  only  that  instrument  but  that  all 
laws  of  the  United  States  passed  in  pursuance  thereof  were 
the  supreme  law  of  the  land,  and  that  the  judges  of  every 
State  were  bound  thereby,  anything  in  the  constitution  or 
laws  of  any  State  to  the  contrary.  (See  Constitution,  Art.  VI.) 
They  regarded  the  police  power  as  complete  upon  all  subjects 
to  which  it  was  applicable,  but  held  that  it  could  not  be  exer- 
cised so  as  to  take  property,  which  was  an  article  of  com- 
merce, from  the  regulation  of  Congress.  And  on  the  subject 
of  the  relation  to  each  other  of  the  two  powers,  the  police 
power  of  the  State  and  the  power  of  Congress  over  commerce, 
they  often  referred  to  the  observations  of  Mr.  Justice  Catron, 
in  The  License  Cases,  5  How.  504,  600,  that  that  which  from 
its  nature  or  its  condition,  from  putrescence  or  other  cause, 
does  not  belong  to  commerce  is  within  the  jurisdiction  of  the 
police  power ;  and  that  which  does  belong  to  commerce  is 
within  the  jurisdiction  of  the  United  States,  and  that  it  is  not 
within  the  power  of  the  State,  by  its  declaration,  to  determine 
what  is  and  what  is  not  an  article  of  lawful  commerce  and 
thus  determine  what  is  and  what  is  not  exclusively  under  its 
control.  Referring  to  the  assumption  of  such  power,  that 
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learned  Justice  said :  "  Upon  this  theory,  the  power  to  regu- 
late commerce,  instead  of  being  paramount  over  the  subject, 
would  become  subordinate  to  the  state  police  power ;  for  it  is 
obvious  that  the  power  to  determine  the  articles  which  may 
be  the  subjects  of  commerce,  and  thus  to  circumscribe  its 
scope  and  operation,  is,  in  effect,  the  controlling  one.  The 
police  power  would  not  only  be  a  formidable  rival,  but,  in  a 
struggle,  must  necessarily  triumph  over  the  commercial  power, 
as  the  power  to  regulate  is  dependent  upon  the  power  to  fix 
and  determine  upon  the  subjects  to  be  regulated." 

These  three  Justices  are  no  longer  members  of  this  court, 
but  since  they  ceased  to  be  members  there  has  been  no  adjudi- 
cation by  it  until  the  decision  in  this  case,  which,  in  any  respect, 
changes  its  previous  decisions  upon  the  exclusive  power  of  Con- 
gress over  interstate  commerce. 

In  Chapman  v.  Goodnow,  123  U.  S.  541,  548,  this  court,  in 
considering  section  709  of  the  Revised  Statutes,  providing  for 
a  review  of  the  final  judgment  or  decree  in  a  suit  in  the  highest 
court  of  a  State,  and  speaking  of  the  right  or  immunity  which 
might  be  claimed  under  the  Constitution,  or  a  treaty,  or  statute 
of  the  United  States,  and  the  decision  against  them,  which 
would  authorize  the  reexamination  of  the  judgment  or  decree, 
said :  "  We  are  aware  that  a  right  or  immunity  set  up  or 
claimed  under  the  Constitution  or  laws  of  the  United  States 
may  be  denied  as  well  by  evading  a  direct  decision  thereon  as 
by  positive  action.  If  a  Federal  question  is  fairly  presented 
by  the  record,  and  its  decision  is  actually  necessary  to  the 
determination  of  the  case,  a  judgment  which  rejects  the  claim, 
but  avoids  all  reference  to  it,  is  as  much  against  the  right, 
within  the  meaning  of  §  709  of  the  Revised  Statutes,  as  if  it 
had  been  specifically  referred  to  and  the  right  directly  refused." 
Here  the  claim  was  rejected,  though  all  reference  to  it  was 
not  avoided.  Jurisdiction  therefore  attached.  Having  juris- 
diction to  review  the  judgment  for  the  denial  by  the  state 
court  of  the  exclusive  power  vested  in  Congress  to  regulate 
commerce  among  the  States,  there  ought  not  to  be  any  hesi- 
tation in  declaring  that  the  judgment  of  the  state  court  should 
for  that  reason  be  reversed.  If  not  reversed  of  what  avail 
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••will  it  be  to  say  that  the  power  of  Congress  to  regulate  inter- 
state commerce  is  exclusive  of  all  state  interference,  and  that 
parties  dealing  in  such  commerce  are  protected  thereby,'  when 
the  State  can,  at  any  moment,  nullify  such  power  by  declaring 
that  the  delivery  of  the  articles  of  commerce  to  parties  within 
the  respective  States,  in  completion  of  a  sale  made  to  them  in 
other  States,  shall  constitute  a  penal  offence,  and  no  redress  is 
left  to  the  parties  prosecuted  ?  I  can  never  assent  to  the  as- 
sumption by  the  State  of  any  such  power  as  is  here  asserted. 

And  I  go  further  than  the  consideration  of  the  question  of 
interstate  commerce  involved.  Having  jurisdiction  of  the  case 
on  the  ground  stated,  I  think  we  may  look  into  the  whole 
record.  And  if  it  appears  from  the  proceedings  taken  and  the 
rulings  made  in  the  court  below,  on  questions  brought  to  its 
notice,  that  the  rights  of  the  accused,  affecting  his  liberty  or 
his  life,  have  been  invaded,  this  court  may  exercise  its  jurisdic- 
tion for  the  correction  of  the  errors  committed.  The  Four- 
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teenth  Amendment  declares  that  no  State  shall  make  or 
enforce  any  law  which  shall  abridge  the  privileges  or  immu- 
nities of  citizens  of  the  United  States,  and  that  no  State  shall 
deprive  any  person  of  life,  liberty  or  property  without  due 
process  of  law.  I  agree,  as  held  in  In  re  Rahrer,  140  IT.  S. 
545,  that  those  inhibitions  do  not  invest  Congress  with  any 
power  to  legislate  upon  subjects  which  are  within  the  domain 
of  state  legislation.  They  only  operate  as  restraints  upon 
state  action,  like  the  prohibitions  upon  legislation  by  the 
States  impairing  the  obligation  of  contracts,  or  to  pass  a  bill 
of  attainder  or  an  ex  post  facto  law.  But  in  all  cases  touching 
life  or  liberty  I  deem  it  the  duty  of  this  court,  when  once  it 
has  jurisdiction  of  a  case,  to  enforce  these  restraints  for  the 
protection  of  the  citizen  where  they  have  been  disregarded  in 
the  court  below,  though  called  to  its  attention.  I  do  not  pre- 
tend that  this  court  should  take  up  questions  not  arising  upon 
the  record,  but  I  do  contend  that  it  is  competent  for  the  court 
when  once  it  has  acquired  jurisdiction  of  a  case  to  see  that  the 
life  or  liberty  of  the  citizen  is  not  wantonly  sacrificed  because 
of  some  imperfect  statement  of  the  party's  rights.  We  have 
now  jurisdiction  to  hear  writs  of  error  in  certain  criminal 
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cases.  If  such  a  case  were  brought  before  us  upon  objections 
to  the  admission  of  testimony  and  we  should  come  to  the  con- 
clusion that  the  objections  were  not  tenable,  but,  at  the  same 
time,  should  perceive  that  the  law,  under  which  the  accused 
was  convicted,  had  been  repealed  or  amended  in  the  punish- 
ment imposed,  we  should  not  perform  our  whole  duty  if  we 
allowed  the  party  to  be  punished  under  the  law  repealed  or 
with  greater  severity  than  the  amended  law  authorized,  simply 
because  the  precise  objection  was  not  taken  in  direct  terms  in 
the  assignments  of  error.  We  should  allow  additional  assign- 
ments to  be  filed,  or  take  notice  of  the  error  of  our  own  motion 
under  Kule  21  stated  below,  that  injustice  and  wrong  may  not 
be  perpetuated. 

Section  997  of  the  Kevised  Statutes  requires  that  there 
shall  be  annexed  to  and  returned  with  a  writ  of  error  for  the 
removal  of  a  cause  an  assignment  of  errors,  and  Kule  21  of 
this  court  declares  that  when  there  is  no  assignment  of  errors, 
as  required  by  that  section,  counsel  will  not  be  heard,  except 
at  the  request  of  the  court,  and  that  errors  not  specified  accord- 
ing to  the  rule  will  be  disregarded.  It  adds,  however,  that  the 
court  at  its  option  may  notice  a  plain  error  not  assigned  or 
specified.  This  rule  seems  to  provide  for  a  case  like  the  pres- 
ent ;  and  I  do  not  think  we  should  be  astute  to  avoid  jurisdic- 
tion in  a  case  aifecting  the  liberty  of  the  citizen. 

In  opening  the  record  in  this  case,  we  not  only  see  that  the 
exclusive  power  of  Congress  to  regulate  commerce  was  in- 
vaded, but  we  see  that  a  cruel  as  well  as  an  unusual  punish- 
ment was  inflicted  upon  the  accused,  and  that  the  objection 
was  taken  in  the  court  below,  and  immunity  therefrom  was 
specially  claimed.  The  Eighth  Amendment  of  the  Constitu- 
tion of  the  United  States,  relating  to  punishments  of  this  kind, 
was  formerly  held  to  be  directed  only  against  the  authorities 
of  the  United  States,  and  as  not  applicable  to  the  States. 
Barron  v.  Baltimore,  7  Pet.  243.  Such  was  undoubtedly  the 
case  previous  to  the  Fourteenth  Amendment,  and  such  must 
be  its  limitation  now,  unless  exemption  from  such  punishment 
is  one  of  the  privileges  or  immunities  of  citizens  of  the  United 
States,  which  can  be  enforced  under  the  clause,  declaring  that 
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"  no  State  shall  make  or  enforce  any  law  which  shall  abridge" 
those  privileges  or  immunities.  In  Slaughter-House  Cases.,  16 
Wall.  36,  it  was  held  that  the  inhibition  of  that  Amendment 
was  against  abridging  the  privileges  or  immunities  of  citizens 
of  the  United  States  as  distinguished  from  privileges  and 
immunities  of  citizens  of  the  States.  Assuming  such  to  be  the 
case,  the  question  arises :  What  are  the  privileges  and  immu- 
nities of  citizens  of  the  United  States  which  are  thus  protected  ? 
These  terms  are  not  idle  words  to  be  treated  as  meaningless, 
and  the  inhibition  of  their  abridgment  as  ineffectual  for  any 
purpose,  as  some  would  seem  to  think.  They  are  of  momen- 
tous import,  and  the  inhibition  is  a  great  guaranty  to  the 
citizens  of  the  United  States  of  those  privileges  and  immu- 
nities against  any  possible  state  invasion.  It  may  be  difficult 
to  define  the  terms  so  as  to  cover  all  the  privileges  and 
immunities  of  citizens  of  the  United  States,  but  after  much 
reflection  I  think  the  definition  given  at  one  time  before  this 
court  by  a  distinguished  advocate  —  Mr.  John  Eandolph 
Tucker,  of  Virginia  —  is  correct,  that  the  privileges  and  im- 
munities of  citizens  of  the  United  States  are  such  as  have 
their  recognition  in  or  guaranty  from  the  Constitution  of  the 
United  States.  Spies  v.  Illinois,  123  U.  S.  131,  150.  This 
definition  is  supported  by  reference  to  the  history  of  the  first 
ten  Amendments  to  the  Constitution,  and  of  the  Amendments 
which  followed  the  late  Civil  War.  The  adoption  of  the  Con- 
stitution, as  is  well  known,  encountered  great  hostility  from 
a  large  class,  who  dreaded  a  central  government  as  one  which 
would  embarrass  the  States  in  the  administration  of  their  local 
affairs.  They  contended  that  the  powers  granted  to  the  pro- 
posed government  were  not  sufficiently  guarded,  and  might 
be  used  to  encroach  upon  the  liberties  of  the  people.  In  the 
conventions  of  some  of  the  States  which  ratified  the  Constitu- 
tion a  desire  was  expressed  for  Amendments  declaratory  of  the 
rights  of  the  people  and  restrictive  of  the  powers  of  the  new 
government,  in  order,  as  stated  at  the  time,  to  prevent  mis- 
conception or  abuse  of  its  powers.  The  desire  thus  expressed 
subsequently  led  to  the  adoption  of  the  first  ten  Amendments. 
Some  of  these  contain  specific  restrictions  upon  Congress ;  as 
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that  it  shall  make  no  law  respecting  an  establishment  of  relig- 
ion, or  prohibiting  the  free  exercise  thereof;  or  abridging 
the  freedom  of  speech,  or  of  the  press ;  or  the  right  of  the 
people  peaceably  to  assemble,  and  to  petition  the  government 
for  a  redress  of  grievances.  Some  of  them  impliedly  restrict 
the  powers  of  Congress  in  prescribing  or  construing  particular 
modes  of  procedure,  such  as  require  a  presentment  or  an 
indictment  of  a  grand  jury  for  the  trial  of  a  capital  or  other- 
wise infamous  crime,  and  the  one  that  provides  that  in  suits 
at  common  law,  where  the  value  involved  exceeds  twenty  dol- 
lars, the  right  of  trial  by  jury  shall  be  preserved.  Some  of 
them  are  declaratory  of  certain  rights  of  the  people  which 
cannot  be  violated,  as  their  right  to  be  secure  in  their  persons, 
houses,  papers  and  effects,  against  unreasonable  searches  and 
seizures ;  that  no  one  shall  be  subject  for  the  same  offence  to 
be  twice  put  in  jeopardy  of  life  or  limb,  nor  be  compelled  in 
any  criminal  case  to  be  a  witness  against  himself ;  that  in  all 
criminal  prosecutions,  the  accused  shall  enjoy  the  right  to  a 
speedy  and  public  trial,  by  an  impartial  jury  of  the  State  and 
district  wherein  the  crime  shall  have  been  committed ;  and  to 
be  informed  of  the  nature  and  cause  of  the  accusation ;  and  to 
be  confronted  with  the  witnesses  against  him ;  and  to  have 
compulsory  process  for  obtaining  witnesses  in  his  favor ;  and 
that  excessive  bail  shall  not  be  required,  nor  excessive  fines 
imposed,  nor  cruel  and  unusual  punishments  inflicted. 

The  rights  thus  recognized  and  declared  are  rights  of  citi- 
zens of  the  United  States  under  their  Constitution  which 
could  not  be  violated  by  Federal  authority.  But  when  the 
late  civil  war  closed,  and  slavery  was  abolished  by  the  Thir- 
teenth Amendment,  there  was  legislation  in  the  former  slave- 
holding  States  inconsistent  with  these  rights,  and  a  general 
apprehension  arose  in  a  portion  of  the  country  —  whether 
justified  or  not  is  immaterial  —  that  this  legislation  would 
still  be  enforced  and  the  rights  of  the  freedmen  would  not  be 
respected.  The  Fourteenth  Amendment  followed,  which 
declares  that  "  all  persons  born  or  naturalized  in  the  United 
States,  and  subject  to  the  jurisdiction  thereof,  are  citizens  of 
the  United  States  and  of  the  State  wherein  they  reside."  The 
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freedmen  thus  became  citizens  of  the  United  States  and 
entitled  in  the  future  to  all  the  privileges  and  immunities  of 
such  citizens.  But  owing  to  previous  legislation  many  of 
those  privileges  and  immunities,  if  that  legislation  was  allowed 
to  stand,  would  be  abridged ;  therefore,  in  the  same  Amend- 
ment by  which  they  were  made  citizens,  it  was  ordained  that 
"  no  State  shall  make  or  enforce  any  law  which  shall  abridge 
the  privileges  or  immunities  of  citizens  of  the  United  States," 
thus  nullifying  existing  legislation  of  that  character,  and 
prohibiting  its  enactment  in  the  future. 

While,  therefore,,  the  ten  Amendments,  as  limitations  on 
power,  and,  so  far  as  they  accomplish  their  purpose  and  find 
their  fruition  in  such  limitations,  are  applicable  only  to  the 
Federal  government  and  not  to  the  States,  yet,  so  far  as  they 
declare  or  recognize  the  rights  of  persons,  they  are  rights 
belonging  to  them  as  citizens  of  the  United  States  under  the 
Constitution  ;  and  the  Fourteenth  Amendment,  as  to  all  such 
rights,  places  a  limit  upon  state  power  by  ordaining  that  no 
State  shall  make  or  enforce  any  law  which  shall  abridge 
them.  If  I  am  right  in  this  view,  then  every  citizen  of  the 
United  States  is  protected  from  punishments  which  are  cruel 
and  unusual.  It  is  an  immunity  which  belongs  to  him, 
against  both  state  and  Federal  action.  The  State  cannot 
apply  to  him,  any  more  than  the  United  States,  the  torture, 
the  rack  or  thumbscrew,  or  any  cruel  and  unusual  punish- 
ment, or  any  more  than  it  can  deny  to  him  security  in  his 
house,  papers  and  effects  against  unreasonable  searches  and 
seizures,  or  compel  him  to  be  a  witness  against  himself  in  a 
criminal  prosecution.  These  rights,  as  those  of  citizens  of  the 
United  States,  find  their  recognition  and  guaranty  against 
Federal  action  in  the  Constitution  of  the  United  States,  and 
against  state  action  in  the  Fourteenth  Amendment.  The 
inhibition  by  that  Amendment  is  not  the  less  valuable  and 
effective  because  of  the  prior  and  existing  inhibition  against 
such  action  in  the  constitutions  of  the  several  States.  The 
Amendment  only  gives  additional  security  to  the  rights  of 
the  citizen.  It  was  natural  that  it  should  forbid  the  abridg- 
ment by  any  State  of  privileges  and  immunities  which  the 
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Constitution  recognized  and  guaranteed  as  rights  of  citizens 
of  the  United  States.  A  similar  additional  guaranty  of 
private  rights  is  found  in  other  instances.  An  inhibition  is 
contained  in  the  several  state  constitutions,  against  their 
legislatures  passing  a  bill  of  attainder  or  an  ex  post  facto  law, 
and  yet  a  like  inhibition  against  state  action  is  embodied  in 
the  Constitution  of  the  United  States. 

When  the  objection  was  taken  in  the  Supreme  Court  of 
Vermont  that  the  punishment  imposed  by  the  county  court 
was  cruel  and  unusual  and  immunity  from  it  was  specially 
claimed,  the  answer  of  the  court  was  that  the  punishment 
could  not  be  said  to  be  excessive  or  oppressive  because  the 
defendant  had  committed  a  great  many  offences ;  that  if  the 
penalty  was  unreasonably  severe  for  a  single  offence  the  con- 
stitutional question  might  be  urged,  but  that  its  unreasonable- 
ness was  only  in  the  number  of  offences  which  he  had  committed. 
I  do  not  think  this  answer  satisfactory.  The  inhibition  is  di- 
rected against  cruel  and  unusual  punishments,  whether  inflicted 
for  one  or  many  offences.  A  convict  is  not  to  be  scourged 
until  the  flesh  fall  from  his  body  and  he  die  under  the  lash, 
though  he  may  have  committed  a  hundred  offences,  for  each 
of  which,  separately,  a  whipping  of  twenty  stripes  might  be 
inflicted.  An  imprisonment  at  hard  labor  for  a  few  days  or 
weeks  for  a  minor  offence  may  be  within  the  direction  of  a 
humane  government — but  if  the  minor  offences  are  numerous 
no  authority  exists  to  convert  the  imprisonment  into  one  of 
perpetual  confinement  at  hard  labor  such  as  would  be  appro- 
priate only  for  felonies  of  an  atrocious  nature.  It  is  against 
the  excessive  severity  of  the  punishment,  as  applied  to  the 
offences  for  which  it  is  inflicted,  that  the  inhibition  is  directed. 

I  think  the  plaintiff  in  error  should  be  allowed,  under  the 
21st  rule,  to  amend  his  assignment  of  errors,  so  as  to  present 
this  objection  for  our  consideration,  or,  that  this  court,  under 
that  rule,  without  any  additional  assignment,  should  take 
notice  of  the  error,  of  its  own  motion ;  for  if  the  denial  by 
the  court  below  of  the  immunity  claimed  against  the  cruel 
and  unusual  punishment  imposed  was  an  error,  it  was  one  of 
the  gravest  character,  leaving  the  defendant  to  a  life  of  mis- 
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ery —  one  of  perpetual  imprisonment  and  hard  labor.  The 
right  of  the  court  to  consider  this  alleged  error  of  its  own 
motion  is  within  its  authority  under  the  21st  rule,  and  consid- 
ering the  unprecedented  severity  of  the  punishment  —  fifty- 
four  years'  imprisonment  at  hard  labor  for  these  transactions, 
which  no  power  of  the  human  intellect  can  accurately  describe 
except  as  transactions  of  interstate  commerce  —  a  punishment 
which  makes  the  offences  infamous  crimes,  I  should  have 
thought  that  the  court  would  have  been  prompt  to  listen  to 
anything  which  could  be  properly  said  for  the  relief  of  the 
defendant. 

Here  this  dissenting  opinion  might  close,  as  I  have  touched 
upon  the  two  questions  specially  brought  to  the  attention  of 
the  court  below ;  but  there  are  some  expressions  in  the  opin- 
ion of  the  court  upon  the  procedure  in  the  state  courts  to 
which  I  cannot  assent,  and  these  I  will  briefly  notice. 

The  complaint  against  the  accused  describes,  as  I  have  said, 
only  a  single  offence,  that  of  selling,  furnishing  and  giving 
away  intoxicating  liquor  without  authority.  It  designates 
no  person  or  persons  to  whom  such  liquor  was  sold,  furnished 
or  given  away,  nor  specifies  any  number  of  offences,  but 
charges  that  the  offence  named  was  committed  "at  divers 
times."  And  yet  he  was  tried  and  convicted  under  this  com- 
plaint of  three  hundred  and  seven  distinct  offences,  and  pun- 
ishment was  imposed  for  each  one.  To  the  defective  character 
of  the  complaint  the  majority  of  the  court  say,  in  their  opinion, 
as  though  it  was  a  sufficient  answer,  that  the  form  of  the  com- 
plaint is  authorized  by  the  laws  of  Vermont,  and  that  under 
it  any  number  of  offences  may  be  proved ;  and  that,  as  the 
accused  did  not  take  the  poin  t  either  before  the  justice  of  the 
peace  or  the  county  court  that  there  was  any  defect  or  want 
of  fulness  in  the  complaint,  such  point  was  waived.  To  this 
I  answer  that  the  fact  that  the  legislature  of  Vermont  may 
have  authorized  the  loose  form  of  accusation  used,  and  allowed 
the  trial  of  a  multitude  of  offences  under  an  imperfect  descrip- 
tion of  one,  does  not  render  the  proceeding  due  process  of  law 
any  more  than  if  it  had  attempted  to  authorize  trials  of  crim- 
inal offences  without  any  accusation  in  writing.  Due  process 
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of  law  required  a  specific  description  of  all  the  offences  for 
which  the  defendant  was  to  be  put  on  trial.  Proceeding  with- 
out it  was  not  due  process  of  law ;  and,  in  my  judgment,  no 
legislation  of  Vermont  could  make  it  so.  And  it  is  to  me  a 
surprising  doctrine  that  a  party  can  be  tried  for  and  convicted 
of  a  criminal  offence  not  alleged  against  him,  and  afterwards, 
when  the  sentence  is  attempted  to  be  enforced,  can  be  pre- 
vented from  taking  the  objection  that  no  offence  was  charged 
in  the  accusation,  because  no  defect  of  that  kind  was  urged  at. 
the  trial.  So  far  from  the  defect  being  waived,  or  he  being 
then  estopped  from  insisting  upon  the  objection  by  his  previ- 
ous silence,  I  think  he  could  justly  claim  that  the  whole  pro- 
ceeding was  a  nullity,  a  mere  mockery  of  justice. 

It  is  the  established  rule  of  the  common  law,  which  has 
prevailed  in  England  and  in  this  country  since  the  revolution 
of  1688,  if  not  for  a  period  anterior  to  it,  that  in  all  criminal 
prosecutions  the  accused  must  be  informed  of  the  nature  and 
cause  of  the  accusation  against  him.  It  is  the  law  of  every 
civilized  community,  and  in  no  case  can  there  be,  in  criminal 
proceedings,  due  process  of  law  where  the  accused  is  not  thus 
informed.  The  information  which  he  is  to  receive  is  that 
which  will  acquaint  him  with  the  essential  particulars  of  the 
offence,  so  that  he  may  appear  in  court  prepared  to  meet  every 
feature  of  the  accusation  against  him.  As  said  by  Chief  Jus- 
tice Gibson  of  the  Supreme  Court  of  Pennsylvania  in  Jlart- 
mann  v.  Commonwealth,  5  Penn.  St.  60,  66 :  "  Precision  in 
the  description  of  the  offence  is  of  the  last  importance  to  the 
innocent ;  for  it  is  that  which  marks  the  limits  of  the  accu- 
sation and  fixes  the  proof  of  it.  It  is  the  only  hold  he  has  on 
the  jurors,  judges  as  they  are  of  the  fact  and  the  law." 

MR.  JUSTICE  HARLAN,  with  whom  concurred  MR.  JUSTICE 
BREWER,  dissenting. 

I  do  not  think  that  this  writ  of  error  should  be  dismissed 
for  want  of  jurisdiction. 

The  Supreme  Court  of  Vermont,  at  its  October  term,  1885, 
decided  the  following  cases :  State  v.  O"  Neil,  No.  27,  the  pres- 
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ent  case,  in  which  the  respondent  was  charged  with  selling 
intoxicating  liquors  contrary  to  law ;  State  v.  O'Neil,  No.  28, 
in  which  he  was  charged  with  keeping  intoxicating  liquors 
with  intent  to  sell,  etc. ;  State  v.  Four  Jugs  of  Intoxicating 
Liquor,  National  Express  Co.,  Claimant,  No.  25 ;  State  v. 
Sixty-eight  Jugs  of  Intoxicating  Liquor,  National  Express 
Co.,  Claimant,  No.  26.  They  were  disposed  of  at  the  same 
time,  and  in  one  opinion  delivered  by  Chief  Justice  Royce. 
•State  v.  O'Neil,  58  Vermont,  140,  150,  151,  166.  It  is  shown 
by  the  report  of  the  cases  that  O'Neil  expressly  invoked  for 
his  protection  that  clause  of  the  Constitution  of  the  United 
States  which  gives  Congress  power  to  regulate  commerce 
among  the  States.  His  exception  was  in  these  words :  "  The 
State  cannot  prohibit  or  regulate  interstate  commerce."  We 
give  the  very  words  of  the  exception,  because  of  the  statement 
in  the  opinion  of  this  court  that  no  such  point  was  passed  upon 
in  this  case  by  the  Supreme  Court  of  Vermont.  58  Vermont, 
150.  A  like  exception  was  taken  by  the  claimant  in  cases 
Nos.  25  and  26,  in  these  words:  "Congress  has  exclusive 
power  to  regulate  commerce  among  the  States."  58  Vermont, 
154.  In  disposing  of  this  question,  the  court,  in  its  opinion, 
common  to  all  the  cases  before  it,  among  other  things,  said : 
"  If  it  were  competent  for  persons  or  companies  to  become 
superior  to  state  laws  and  police  regulations,  and  to  override 
and  defy  them  under  the  shield  of  the  Federal  Constitution 
simply  by  means  of  conducting  an  interstate  traffic,  it  would 
indeed  be  a  strange  and  deplorable  condition  of  things.  The 
right  of  the  States  to  regulate  the  traffic  in  intoxicating  liquors 
has  been  settled  by  the  United  States  Supreme  Court  in  the 
License  Cases,  5  How.  577."  The  opinion  closed  with  these 
words :  "  The  result  is  that  in  the  cases  of  the  State  v.  CfNeil, 
numbers  27  and  28,  the  respondent  takes  nothing  by  his  ex- 
ceptions; and  in  the  cases  of  the  State  v.  Intoxicating  Liquor, 
X' if  tonal  Express  Company,  Claimant,  numbers  25  and  26,  the 
judgments  are  affirmed."  And  one  of  the  assignments  of  error 
in  this  court  is  to  the  effect  that  the  court  below  erred  in  ad- 
judging that  the  statute  of  Vermont,  in  its  application  to  the 
facts  of  this  case,  was  not  in  conflict  Avith  the  commerce 
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clause  of  the  Constitution  of  the  United  States.  How,  then, 
can  this  court  decline  to  consider  the  question,  distinctly 
raised  by  O'Neil  in  the  court  below,  as  well  as  here,  namely, 
that  the  transactions  on  account  of  which  he  was  prosecuted 
constituted  interstate  commerce,  which  was  not  subject  to 
regulation  by  the  State  ?  The  defendant  having  expressly 
excepted  to  the  judgment  against  him  upon  the  ground  that 
it  was  not  consistent  with  the  power  of  Congress  over  com- 
merce among  the  States,  and  the  Supreme  Court  of  Vermont 
having  adjudged  that  he  could  take  nothing  by  his  exception, 
how  can  it  be  said  that  this  question  was  not  presented  to  and 
was  not  determined  by  that  court  adversely  to  the  accused  ? 

But  if  it  were  true  that  the  court  below  did  not,  in  fact, 
pass  upon,  but  ignored,  this  question,  with  respect  to  O'Neil, 
and  restricted  its  observations  to  the  cases  in  which  the 
National  Express  Company  was  claimant,  it  would  not  follow 
that  this  court  is  without  jurisdiction  to  determine  it.  We 
have  often  held  that  a  judgment  of  the  highest  court  of  the 
State  which  failed  to  recognize  a  Federal  right,  specially  set 
up  and  claimed,  ought  not  to  be  disturbed,  unless  its  necessary 
effect  was  to  deny  that  right,  or  where  it  proceeded,  in  part, 
upon  another  and  distinct  ground,  not  involving  a  Federal 
question,  but  sufficient,  in  itself,  to  maintain  the  judgment 
without  reference  to  that  question.  San  Francisco  v.  Itsell, 
133  U.  S.  65,  66 ;  JBeaupre  v.  Noyes,  138  U.  S.  397,  401.  Now, 
it  may  be  true,  as  I  think  it  is,  under  the  facts  of  this  case, 
that  the  title  to  the  liquors  sold  by  O'Neil  did  not  pass,  and 
he  did  not  intend  it  should  pass,  from  him  upon  the  delivery 
to  the  express  company,  in  New  York,  of  the  jugs  or  vessels 
containing  the  liquors,  and,  therefore,  that  the  sales  were  not,  in 
law,  consummated  until  the  liquors  Avere  received  in  Vermont 
and  paid  for  there  by  the  vendee.  Still,  the  question  remained, 
whether  the  sending  of  the  liquors  from  Whitehall,  New  York, 
to  Rutland,  Vermont,  was  or  was  not  interstate  commerce  pro- 
tected by  the  Constitution  of  the  United  States.  The  conten- 
tion of  the  defendant  in  this  court,  as  it  was  in  the  court 
below,  is,  that,  even  if  the  sales  were  not  consummated  until 
the  liquors  were  delivered  to  the  respective  vendees,  he  had 
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the  right,  under  that  instrument,  to  send  the  liquors  into 
Vermont,  and  deliver  them  there,  in  the  original  packages, 
that  is,  in  jugs  or  other  vessels,  upon  payment  of  the  price 
charged.  And  the  necessary  effect  of  the  judgment  was  to 
deny  this  right,  thus  distinctly  asserted.  The  decision  that 
the  sales  were  consummated  in  Vermont,  and,  consequently, 
that  the  defendant  violated  the  laws  of  that  State,  in  doing 
what  he  did  there,  by  his  agents,  is  not,  in  itself,  sufficient  to 
support  the  judgment,  except  upon  the  theory  that  he  had  no 
right,  under  the  Constitution  of  the  United  States,  to  send  the 
liquors  into  Vermont  to  be  there  delivered  in  the  original 
packages.  It  seems  to  me  entirely  clear,  in  any  view  of  the 
case,  that  the  court  below  necessarily  determined,  adversely 
to  the  defendant,  a  right  specially  set  up  and  claimed  by  him 
under  the  Federal  Constitution. 

In  view  of  what  I  have  said,  it  is  proper  to  state  that,  in  my 
judgment,  the  sending  by  the  defendant  from  Whitehall,  Kew 
York,  to  Rutland  County,  Vermont,  of  intoxicating  liquors,  in 
jugs,  bottles  or  flasks,  to  be  delivered  only  upon  the  payment 
of  the  price  charged  for  the  liquors,  were  not,  in  any  fair 
sense,  transactions  of  interstate  commerce  protected  by  the 
Constitution  of  the  United  States  against  the  laws  of  Vermont 
regulating  the  selling,  giving  away  and  furnishing  of  intoxi- 
cating liquors  within  its  limits.  The  defendant,  in  effect, 
engaged  in  the  business  of  selling,  through  agents,  by  retail, 
in  Vermont,  intoxicating  liquors  shipped  by  him,  for  that  pur- 
pose, into  that  State  from  another  State.  What  he  did  was  a 
mere  device  to  evade  the  statutes  enacted  by  Vermont  for  the 
purpose  of  protecting  its  people  against  the  evils  confessedly 
resulting  from  the  sale  of  intoxicating  liquors.  The  doctrine 
relating  to  "  original  packages  "  of  merchandise  sent  from  one 
State  to  another  State  does  not  embrace  a  business  of  that 
character.  But  whether  this  be  so  or  not  is  a  question  this 
court  has  jurisdiction  to  determine  in  the  present  case,  and  it 
is  clearly  the  right  of  the  defendant  to  have  it  determined. 
If  the  jugs,  bottles  or  flasks,  containing  intoxicating  liquors 
sent  into  Vermont  from  the  defendant's  place  of  business, 
over  the  border,  were  original  packages,  the  shipment  of  which 
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into  that  State,  prior  to  the  passage  of  the  Act  of  Congress  of 
August  8th,  1890,  c.  728,  26  Stat.  313,  known  as  the  Wilson 
statute,  was  protected  by  the  Constitution  of  the  United 
States  against  state  interference  until  delivered  to  the  con- 
signees, he  is  entitled  upon  the  principles  announced  in  Leisy 
v.  Hardin,  135  U.  S.  100,  to  a  reversal  of  the  judgment. 

But  there  is  another  reason  why  this  writ  of  error  should 
not  be  dismissed  for  want  of  jurisdiction.  The  defendant  con- 
tended in  the  court  below  that  the  judgment  of  the  Rutland 
County  Court  inflicted  upon  him,  in  violation  of  the  Constitu- 
tion of  the  United  States,  a  punishment  both  cruel  and  unusual. 
It  is  not  disputed  that  he  distinctly  made  this  point.  And 
the  question  was  decided  against  him  in  the  court  below.  It 
is  true  the  assignments  of  error  do  not,  in  terms,  cover 
this  point,  but  it  is  competent  for  this  court  to  consider  it, 
because  we  have  jurisdiction  of  the  case  upon  the  grounds 
already  stated.  I  fully  concur  with  Mr.  Justice  Field,  that 
since  the  adoption  of  the  Fourteenth  Amendment,  no  one  of 
the  fundamental  rights  of  life,  liberty  or  property,  recognized 
and  guaranteed  by  the  Constitution  of  the  United  States,  can 
be  denied  or  abridged  by  a  State  in  respect  to  any  person 
within  its  jurisdiction.  These  rights  are,  principally,  enumer- 
ated in  the  earlier  Amendments  of  the  Constitution.  They 
were  deemed  so  vital  to  the  safety  and  security  of  the  people, 
that  the  absence  from  the  Constitution,  adopted  by  the  con- 
vention of  1787,  of  express  guarantees  of  them,  came  very 
near  defeating  the  acceptance  of  that  instrument  by  the 
requisite  number  of  States.  The  Constitution  was  ratified 
in  the  belief,  and  only  because  of  the  belief,  encouraged  by 
its  leading  advocates,  that,  immediately  upon  the  organiza- 
tion of  the  Government  of  the  Union,  Articles  of  Amendment 
would  be  submitted  to  the  people,  recognizing  those  essential 
rights  of  life,  liberty  and  property  which  inhered  in  Anglo- 
Saxon  freedom,  and  which  our  ancestors  brought  with  them 
from  the  mother  country.  Among  those  rights  is  immunity 
from  cruel  and  unusual  punishments,  secured  by  the  Eighth 
Amendment  against  Federal  action,  and  by  the  Fourteenth 
Amendment  against  denial  or  abridgment  by  the  States.  A 
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judgment,  therefore,  of  a  state  court,  even  if  rendered  pursuant 
to  a  statute,  inflicting  or  allowing  the  infliction  of  a  cruel  and 
unusual  punishment,  is  inconsistent  with  the  supreme  law  of 
the  land.  The  judgment  before  us  by  which  the  defendant 
is  confined  at  hard  labor  in  a  House'  of  Correction  for  the 
term  of  19,914  days,  or  fifty-four  years  and  two  hundred  and 
four  days,  inflicts  punishment,  which,  in  view  of  the  char- 
acter of  the  offences  committed,  must  be  deemed  cruel  and 
unusual. 

Without  noticing  other  questions,  I  am  of  opinion  that  upon 
the  ground  last  stated  the  judgment  should  be  reversed. 

MR.  JUSTICE  BREWER  authorizes  me  to  say  that  in  the  main 
he  concurs  with  the  views  expressed  in  this  opinion. 
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A  collision  occurred  between  a  ship  and  a  steam-tug  while  the  navigation 
rules  established  by  the  act  of  March  3,  1885,  c.  354,  23  Stat.  438,  were  in 
force.  The  tug  was  required  to  keep  out  of  the  way  of  the  ship  and  the 
ship  to  keep  her  course.  The  tug  ported  her  helm  to  avoid  the  ship,  and 
that  would  have  been  effectual  if  the  ship  had  not  afterwards  changed 
her  course  by  starboarding  her  helm.  If  the  ship  had  kept  her  course, 
or  ported  her  helm,  the  collision  would  have  been  avoided.  The  change 
of  course  by  the  ship  was  not  necessary  or  excusable.  The  tug  did 
everything  to  avoid  the  collision  and  lessen  the  damage.  The  tug  had  a 
competent  mate,  who  faithfully  performed  his  duties  although  he  had  no 
license.  Although  the  tug  "had  no  such  lookout  as  was  required  by 
law,  that  fact  did  not  contribute  to  the  collision.  The  tug  did  not 
slacken  her  speed  before  the  collision.  There  was  no  risk  of  collision 
until  the  ship  starboarded,  and  then  the  peril  was  so  great  and  the  vessels 
were  such  a  short  distance  apart  that  the  tug  may  well  be  considered  as 
having  been  in  extremis,  before  the  time  when  it  became  her  duty  to  stop 
and  reverse,  so  that  any  error  of  judgment  in  not  sooner  stopping  and 
reversing  was  not  a  fault. 
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The  case  of  O'Neil  v.  The  State  of  Vermont,  which  is 
criticized  by  a  correspondent  in  this  number  of  The 
American  Law  Register  and  Review,  is  a  decision  of  great 
interest  and  importance.  Many  vital  questions  of  consti- 
tutional law  are  discussed  more  or  less  elaborately  by  Mr. 
Justice  Blatchford,  who  delivers  the  opinion  of  the  ma- 
jority; by  Mr.  Justice  Field,  who  files  a  dissenting  opin- 
ion, and  by  Mr.  Justice  Harlan,  in  whose  separate  dis- 
senting opinion  Mr.  Justice  Brewer  concurs.  But  perhaps 
no  aspect  of  the  case  is  more  interesting  than  that  which 
it  presents  when  considered  as  a  decision  relating  to  the 
Federal  power  over  interstate  commerce.  An  examina- 
tion of  the  opinions  reveals  the  fact  that  the  court  is 
divided  upon  a  comparatively  simple  question  belonging 
to  this  all-important  branch  of  our  constitutional  law; 
and  it  seems  impossible  to  escape  the  conclusion  that  the 
tribunal  which  had  but  a  short  time  ago  settled  this  doc- 
trine upon  a  satisfactory  basis  is  once  more  at  sea  in 
regard  to  it,  the  views  of  the  individual  Justices  being 
well-nigh  hopelessly  at  variance  with  one  another. 


The  profession  began  to  suspect  the  existence  of  this 
state  of  affairs  when  the  decision  in  Maine  v.  The  Grand 
Trunk  Railway  was  handed  down,  a  decision  which  was 
commented  upon  in  the  March  number  of  this  periodical. 
The  suspicion  received  confirmation  when  the  court  de- 
cided Ficklen  v.  The  Shelby  Taxing  District,  which  Mr. 
Francis  Cope  Hartshorne  criticised  in  a  contribution  to 
the  July  number.  At  the  conclusion  of  his  remarks  Mr. 
Hartshorne  used  this  language  :  "  There  is  much  food 
for  reflection  in  the  thought  suggested  by  the  decisions  of 
the  court  for  the  last  year,  namely,  how  great  a  revolution 
of  doctrine  may  result  from  a  few  changes  in  personnel" 
And  now  comes  the  case  of  O'Neil  v.  The  State  of  Vermont, 
which  substitutes  certainty  for  suspicion  on  this  point, 
and  enables  us  to  quote  Mr.  Justice  Field  in  support  of 
the  view  suggested  by  Mr.  Hartshorne  in  the  foregoing 
quotation.  Says  the  learned  Justice  in  his  dissenting 
opinion:  "When  Bowman  v.  Chicago,  etc.  Ry.  Co.  was 
decided,  Justices  Matthews,  Miller,  and  Bradley  were  mem- 
bers of  this  court  and  concurred  in  the  decision.  And 
when  Leisy  v.  Hardin  was  decided  the  latter  two  Justices 
were  still  members  and  concurred  in  that  decision.  These 
Justices  were  distinguished  for  their  ability  and  learning, 
and  it  was  the  occasion  of  great  pride  to  them  that  they 
had  contributed  by  their  labors  to  establish  that  freedom 
of  interstate  commerce  from  State  interference  which 
made  the  different  States,  commercially,  one  country. 
.  .  .  These  three  Justices  are  no  longer  members  of  this 
court,  but  since  they  have  ceased  to  be  members  there  has 
been  no  adjudication  by  it  until  the  decision  in  this  case, 
which,  in  any  respect,  changes  its  previous  decisions  upon 
the  exclusive  power  of  Congress  over  interstate  commerce." 
Although  we  do  not  agree  with  the  learned  Justice,  that 
this  is  the  first  case  which  marks  a  departure  from  sound 
doctrine,  we  cannot  but  acquiesce  when  he  intimates 
that  in  the  decision  of  questions  of  interstate  commerce 


the  country  is  already  beginning  to  feel  the  loss  of  those 
great  jurists,  Mr.  Justice  Miller  and  Mr.  Justice  Bradley. 
In  the  case  under  discussion  it  is  not  so  much  the  decision 
upon  the  question  of  interstate  commerce  that  excites  sur- 
prise, (leaving  the  other  points  of  the  case  out  of  consider- 
ation,) as  it  is  the  mode  of  approaching  the  problem  and 
the  manner  in  which  its  solution  is  attempted  in  the 
majority  opinion. 

A  citizen  of  New  York  was  engaged  in  the  retail  liquor 
business,  which  was  and  is  a  lawful  occupation  under  the 
laws  of  that  State,  and  his  commodities  were  legitimate 
subjects  of  commerce.  In  the  ordinary  course  of  business 
he  received  from  the  citizens  of  another  State  orders  by 
mail,  telegraph,  and  express  for  small  quantities  of  these 
commodities,  accompanied  (in  the  case  of  express  orders) 
by  receptacles  for  the  liquor,  upon  which  the  freight 
charges  were  prepaid  by  the  customers.  These  orders  were 
executed,  the  receptacles  were  rilled,  but  in  no  way  dis- 
guised, and  were  then  shipped  through  the  same  express 
carrier  back  to  the  customers,  the  dealer  taking  the  usual 
precaution,  as  the  customers  were  unknown  to  him,  of  send- 
ing the  commodities  C.  0.  D.  It  turned  out  that  the  State 
into  which  the  goods  were  thus  sent — Vermont — had  en- 
acted a  law  making  it  penal,  except  in  certain  cases  which 
do  not  affect  the  present  question,  to  "  manufacture,  sell, 
furnish,  or  give  away  .  .  .  spirituous  or  intoxicating 
liquor  " — under  which  description  the  above-mentioned 
subjects  of  commerce  fell.  The  New  York  dealer  was  ar- 
rested under  this  statute,  in  consequence  of  an  affidavit 
of  complaint  made  before  a  Vermont  justice  of  the  peace. 
The  patent  defects  in  this  document  are  ably  discussed  by 
our  correspondent.  Before  the  justice  of  the  peace  he  was 
convicted  and  sentenced  to  pay  a  fine  of  over  $9,000  with 
about  $500  costs,  and  to  be  imprisoned  for  one  month — 
the  imprisonment  to  be  prolonged,  in  the  event  of  non- 
payment of  the  required  sums  within  the  month,  for  a 


period  of  seventy-nine  years.  A  jury  on  appeal  subse- 
quently reduced  the  number  of  offences,  so  that  the  sen- 
tence of  the  county  court  was  for  the  insignificant  fine 
of  $6,000,  and,  in  default  as  above,  for  the  trifling  term  of 
fifty-four  years.  On  appeal  the  Supreme  Court  of  Ver- 
mont affirmed  the  judgment  below- 

Leaving  aside  the  questions  as  to  whether  this  was  a 
humane  and  usual  or  a  cruel  and  unusual  punishment, 
and  whether  or  not  the  proceedings  under  the  Vermont 
statute  amounted  to  "  due  process  of  law,"  it  will  be  pro- 
fitable to  mark  the  ultimate  fate  of  the  contention  made 
on  behalf  of  the  convicted  dealer  before  the  Supreme 
Court  of  Vermont,  that  the  Vermont  statute  if  applica- 
ble to  this  case  was  an  infringement  upon  the  exclusive 
right  of  Congress  to  regulate  interstate  commerce.  That 
tribunal  considered  the  question  whether  the  title  to  the 
subjects  of  commerce  passed  to  the  purchaser  before 
transit  began  or  when  they  were  delivered  by  the  carrier 
in  Vermont.  The  court  decided  that  "  there  was  a  com- 
pleted executory  contract  of  sale  in  New  York,  but  the 
completed  sale  was,  or  was  to  be,  in  this  Stgrte."  The 
opinion  then  proceeded :  "  Concerning  the  claim  that  sec- 
tion 8  of  the  Federal  Constitution,  conferring  upon  Con- 
gress the  exclusive  right  to  regulate  commerce  among  the 
States,  has  application,  it  is  sufficient  to  say  that  no  regula- 
tion of,  or  interference  with,interstate  commerce  is  attempted."* 
This  is  a  form  of  argument  only  too  often  found  in  the 
utterances  of  courts  of  last  resort  or  of  disputants  whose 
opponents  have  no  opportunity  of  replying  to  them.  Al- 
though the  thought  is  not  expressed  in  so  many  words, 

*  Mr.  Justice  Blatchford,  in  delivering  the  opinion  of  the  majority, 
contends  that  this  clause  was  intended  by  the  Vermont  court  to  be  ap- 
plicable only  to  two  seizure  cases  arising  out  of  the  same  transaction 
and  decided  at  the  same  time.  It  is  at  least  doubtful  whether  such  was 
the  meaning  of  the  Vermont  court.  If  it  was,  then  that  court  decided 
against  O'Neil's  contention  that  the  act  was  a  regulation  of  commerce 
without  even  attempting  to  justify  so  remarkable  a  decision. 


we  seem  to  feel  that  the  Vermont  court  had  in  mind 
some  such  idea  as  that  a  transaction  which  was  consum- 
mated in  Vermont  could  not  be  an  interstate  commerce 
transaction ;  and  that  the  constitutional  provision  would 
have  had  application  only  in  case  the  sale  had  been  com- 
pleted in  New  York.  Groundless  as  such  a  view  is,  it 
constitutes  the  only  trace  of  a  reason  to  be  found  in  the 
opinion  for  the  conclusion  which  we  have  italicized 
above. 

When  the  cause  reached  the  Supreme  Court  of  the 
United  States  it  was  assigned  as  error,  inter  alia,  that  the 
Vermont  court  had  not  held  the  statute  void  as  in  con- 
flict with  the  commerce  clause.  But  a  majority  of  that 
tribunal  decided  that  "the  only  question  considered  by 
the  Supreme  Court,  in  its  opinion,  in  regard  to  the  pres- 
ent case,  was  whether  the  liquor  in  question  was  sold  by 
O'Neil  at  Rutland  or  at  Whitehall,  so  as  to  fall  within 
or  without  the  statute  of  Vermont,  and  the  court  arrived 
at  the  conclusion  that  the  completed  sale  was  in  Ver- 
mont. That  does  not  involve  any  Federal  question." 
Accordingly  the  writ  of  error  was  dismissed  for  want  of 
jurisdiction.  Mr.  Justice  Field,  in  his  powerful  opinion, 
demonstrates  the  unsoundness  of  this  position,  when, 
after  referring  to  the  language  of  the  majority  opinion 
just  quoted,  he  says:  "To  this  I  answer,  that  before  the 
State  court  could  reach  the  question  whether  the  sale 
fell  under  the  law  of  Vermont,  it  had  to  determine 
whether  the  sale  was  competed  in  that  State  or  in  New 
York — whether,  therefore,  an  executory  sale  of  goods  in 
New  York,  completed  in  Vermont,  was  or  was  not  a 
transaction  of  interstate  commerce,  and  until  that  ques- 
tion, which  was  a  Federal  one,  was  disposed  of,  the 
alleged  State  question  could  not  be  considered.  But  that 
the  commercial  question  was  brought  to  the  attention  of 
the  Supreme  Court  of  Vermont  was  argued  by  counsel 
there  and  passed  upon  by  that  court,  does  not  rest  as  an 


6 

inference  from  the  facts  necessarily  involved :  it  ap- 
pears from  its  opinion  and  the  official  report  of  the  case." 
The  Federal  question  being  thus  before  the  court,  that 
tribunal  has  no  right,  he  contends,  to  refuse  to  decide  it, 
and,  moreover,  he  urges  that  the  decision,  when  ren- 
dered, should  be  adverse  to  the  constitutionality  of  the 
Vermont  statute.  The  transaction  under  consideration 
embodies  "all  the  elements  which  constitute  interstate 
commerce."  "As  said  by  this  court  in  Welton  v.  State  of 
Missouri,  (91  U.  S.  275,  280,)  commerce  'comprehends 
intercourse  for  the  purposes  of  trade  in  any  and  all  its 
forms,  including  the  transportation,  purchase,  sale,  and 
exchange  of  commodities  between  the  citizens  of  our 
country  and  the  citizens  or  subjects  of  other  countries 
and  between  the  citizens  of  different  States.' " 

Mr.  Justice  Harlan,  with  whom  concurred  Mr.  Justice 
Brewer,  agreed  with  Mr.  Justice  Field  that  a  Federal  ques- 
tion was  necessarily  before  the  court,  and  used  the  follow- 
ing language:  "The  decision  that  the  sales  were  consum- 
mated in  Vermont,  and  consequently  that  the  defendant 
violated  the  laws  of  that  State  in  doing  what  he  did  there, 
by  his  agents,  is  not  in  itself  sufficient  to  support  the  judg- 
ment, except  upon  the  theory  that  he  had  no  right,  under 
the  Constitution  of  the  United  States,  to  send  the  liquors 
into  Vermont  to  be  there  delivered  in  the  original  pack- 
ages." These  Justices  were,  however,  of  opinion  that  the 
sales  in  question  "  were  not  in  any  fair  sense  transactions 
of  interstate  commerce  protected  by  the  Constitution  of  the 
United  States  against  the  laws  of  Vermont.  .  .  .  What 
he  (the  defendant)  did  was  a  mere  device  to  evade  the 
statutes  enacted  by  Vermont.  .  .  .  The  doctrine  relat- 
ing to  'original  packages'  of  merchandise  sent  from  one 
State  to  another  State  does  not  embrace  a  business  of  that 
character."  This  would  seem  to  be  a  dangerous  view  of 
the  case.  Aside  from  the  fact  that  there  was  nothing  on 
the  record  to  show  that  the  defendant  even  knew  of  the 


existence  of  the  foreign  statute,  it  is  to  be  remarked  that 
the  law  will  be  deprived  of  all  certainty  if  the  court 
undertakes  to  scrutinize  in  each  transaction  the  motives 
which  induced  the  person  who  claims  the  protection  of 
the  commerce  clause  to  engage  in  interstate  business. 
Such  a  doctrine  could  be  applied,  should  the  court  feel  so 
inclined,  to  transactions  involving  any  of  the  various 
branches  of  commerce,  and  there  would  be  no  assurance 
in  a  given  case  that  the  court  would  not  be  pleased  to 
consider  that  the  complainant  did  what  he  did  merely  to 
"evade"  the  State  legislation.  The  view  of  Mr.  Justice 
Field  is  a  satisfactory  answer  to  this  contention.  "Nor 
can  it  make  any  difference,"  he  says,  "  what  motives  may 
be  imputed  to  the  parties  on  the  one  side  in  selling,  and 
on  the  other  in  purchasing  the  goods;  the  only  inquiry 
which  can  be  considered  is,  were  the  goods  bought  and 
sold  subjects  of  lawful  commerce;  for  if  so  they  were,  in 
their  transportation  between  the  parties — citizens  of  dif- 
ferent States — until  their  delivery  to  the  purchaser  or 
consignee  in  the  completion  of  the  contracts  of  sale,  un- 
der the  protection  of  the  commercial  power  of  Congress." 

Such  is  the  position  of  the  court  on  one  of  the  points 
in  this  remarkable  case.  A  cause  comes  before  it  neces- 
sarily involving,  as  it  seems  to  us,  a  Federal  question. 
The  majority  dismiss  it  for  want  of  jurisdiction.  Three 
judges  are  of  opinion  that  the  jurisdiction  exists.  Two 
of  them  would  determine  the  question  adversely  to  the 
appellant  because  they  suspect  that  his  motives  have  been 
bad.  The  other  brings  principle  and  authority  to  bear 
on  the  case,  and  concludes  that  his  brethren  are  overturn- 
ing a  well-settled  and  all-important  doctrine,  and  depriv- 
ing a  citizen  of  the  United  States  of  the  protection  guar- 
anteed by  the  Constitution. 

In  the  meantime  O'Neil  has  either  paid  the  enormous 
fine  or  he  has  been  thrown  into  prison  for  the  rest  of  his 
natural  life. 


COMMENTS  ON  RECENT  DECISIONS. 


vs.  THE  STATE  OF  VERMONT. 


MR.  EDITOR  :  The  decision  of  the  Supreme  Court  of  the  United 
States  in  the  case  of  O'Neil  v.  The  State  of  Vermont,  rendered  at 
the  last  term,  excites  an  increasing  interest  as  a  knowledge  of  it 
extends  among  the  busy  members  of  the  legal  profession.  It  was 
the  case  of  a  prosecution  and  conviction  in  Vermont  of  a  citizen  of 
New  York  for  acts  performed  by  him  in  the  latter  State,  which 
were  admittedly  lawful  there,  but  which  would  have  been  unlaw- 
ful if  committed  in  Vermont.  Those  acts  were  the  selling  of 
liquors  at  Whitehall,  New  York,  to  residents  of  Rutland,  Vermont, 
upon  orders  received  at  Whitehall  through  an  express  company 
acting  as  the  agent  of  the  purchaser. 

The  decision  of  the  court  was  that  the  case  had  no  business  before 
it,  and  that  it  had  no  duty  to  perform  except  to  dismiss  it.  Having 
thus  denied  its  own  right  to  decide  any  points  involved  in  the  case 
other  than  that  of  jurisdiction,  it  proceeds  to  discuss  with  great 
minuteness  and  to  decide  every  point  made  on  the  appeal  from  the 
Supreme  Court  of  Vermont. 

O'Neil's  counsel  contended  in  his  brief  that  as  the  sales  in  ques- 
tion were  acts  of  interstate  commerce,  no  State  statute  could  make 
them  unlawful.  The  Supreme  Court  of  Vermont,  in  discussing 
this  point,  dwelt  upon  the  deplorable  consequences  that  would 
follow  if  the  power  of  Congress  to  regulate  commerce  between  the 
States  could  be  invoked  to  prevent  a  State  from  inflicting  penalties 
for  engaging  in  such  commerce.  Nevertheless  the  majority  of  the 
United  States  Supreme  Court  declared  that  this  argument  and 
decision  thereon  raised  no  Federal  question. 

But  this  total  subordination  of  the  commerce  powers  of  the 
Federal  government  to  a  State  statute,  contradicting  as  it  does 
every  previous  decision  of  the  court  on  the  subject,  and  setting  at 
naught  the  mighty  interest  which  was  the  primary  cause  of  the 


9 

formation  of  the  Federal  Constitution,  is  less  startling  than  the 
attempted  justification  by  the  Supreme  Court  of  the  United  States 
of  a  State  statute  which  authorizes  imprisonment  for  life  by  a 
justice  of  the  peace,  without  trial  by  jury,  upon  a  complaint  which 
gives  an  alleged  offender  no  information  of  the  offences  of  which 
he  is  accused.  This  is  a  Russian  method,  and  is  without  precedent 
or  analogy  in  the  judicial  history  of  any  English-speaking  people. 

The  Vermont  statute  against  selling  intoxicating  liquors  provides 
that  under  an  indefinite  charge  of  one  offence  the  defendant  can 
be  tried  for  an  indefinite  number  of  offences.  In  the  case  under 
discussion  the  only  charge  made  against  John  O'Neil  was  that  "  on 
the  25th  day  of  December,  1882,  he  did  at  divers  times  sell,  furnish, 
and  give  away  intoxicating  liquor  without  authority."  Under  this 
charge,  which  describes  no  sale  by  naming  the  purchaser,  he  was 
convicted  by  the  petty  magistrate  of  457  separate  offences,  which 
on  appeal  were  reduced  to  307,  and  he  was  sentenced  to  pay  $20 
for  each  offence,  with  nearly  $500  costs,  making  a  total  of  about 
$6,600,  and  in  default  of  payment  thereof  to  be  confined  at  hard 
labor  at  the  rate  of  three  days  for  each  one  dollar  of  the  sum, 
making  his  term  of  imprisonment  more  than  fifty-four  years. 

In  commenting  upon  this  extraordinary  decision  the  Albany 
Law  Journal  of  the  7th  of  May  says : 

"  This  monstrous  perversion  of  justice  presents  a  glaring  contrast 
to  the  humane  rule  laid  down  by  our  Court  of  Appeals  in  the 
Tweed  case,  respecting  cumulative  sentences,  which  is  that  the 
punishment  in  one  indictment  shall  not  exceed  the  maximum  pro- 
nounced for  any  one  of  the  offences." 

The  Constitution  of  the  United  States  forbids  the  infliction  of 
cruel  and  unusual  punishments,  thus  granting  to  every  citizen  an 
immunity  from  such  punishment.  The  Fourteenth  Amendment  of 
the  Constitution  forbids  the  denial  or  abridgment  of  this  immunity 
by  the  State  of  Vermont  or  any  other  State  in  the  case  of  any 
citizen.  It  furthermore  decrees  that  neither  the  State  of  Vermont 
nor  any  other  State  shall  deprive  any  person  of  life,  liberty,  or 
property  without  due  process  of  law.  It  was  the  view  of  Justice 
Field,  as  expressed  in  his  dissenting  opinion  in  the  present  case, 
that  in  criminal  proceedings  there  can  be  no  due  process  of  law 
where  the  accused  is  not  informed  of  the  nature  and  cause  of  the 
accusation  against  him.  He  quoted  Chief  Justice  Gibson  of  the 
Supreme  Court  of  Pennsylvania  upon  this  poi] 
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"  Precision  in  the  description  of  the  offence  is  of  the  last  im- 
portance to  the  accused,  for  it  is  that  which  marks  the  limits  of 
the  accusation  and  fixes  the  proof  of  it." 

I  have  not  addressed  you  this  communication  to  add  anything 
of  my  own  to  the  utterances  of  these  great  men.  I  have  written 
it  solely  .for  the  purpose  of  giving  your  readers  the  benefit  of  some 
observations  hitherto  unpublished  on  this  O'Neil  case,  written  by 
the  most  distinguished  writer  on  criminal  law  in  the  United  States? 
and  one  whose  text-books  are  often  quoted  as  high  authority  in 
the  Supreme  Court  of  the  United  States,  as  well  as  in  the  courts 
of  the  several  States.  I  refer  to  Joel  P.  Bishop,  the  author  of 
" Bishop's  Criminal  Law"  and  "Bishop's  Criminal  Procedure." 
In  this  paper,  written  for  private  perusal  only,  and  from  which  I 
am  permitted  to  quote,  he  says : 

"The  foundation  of  the  cause  was  laid  in  the  court  of  a  justice 
of  the  peace,  an  inferior  magistrate  having,  by  the  universal  legal 
understanding  in  all  countries  where  our  system  of  law  prevails, 
authority  only  in  small  matters,  and  sitting  in  Vermont  without 
the  aid  of  a  jury.  If  there  was  any  defect  in  the  jurisdiction  of 
this  magistrate  it  was  not  cured  by  an  appeal  to  the  county  court, 
or  the  further  carrying  of  the  question  of  law  to  the  Supreme 
Court  of  the  State. 

"  The  Fourteenth  Amendment  of  the  Constitution  of  the  United 
States  declares  that  the  State  of  Vermont  shall  not  'deprive  any 
person  of  life,  liberty,  or  property  without  due  process  of  law.'  It 
is  plain  to  my  mind  that  this  proceeding  before  this  inferior  Ver- 
mont magistrate  was  not  'due  process  of  law'  on  which  to  strip 
a  man  of  his  property  and  send  him  to  perpetual  imprisonment, 
according  to  any  opinion  ever  expressed  by  any  competent  legal 
person.  So  that  the  Fourteenth  Amendment  utterly  took  from 
the  magistrate  jurisdiction  over  the  cause,  and  jurisdiction,  by 
universal  legal  practice,  when  it  is  of  this  sort,  is  a  point  never 
waived  ;  it  is  the  foundation  of  every  suit,  and  any  judgment 
without  it  is  void.  The  case  then  was  this : 

"  By  force  of  the  Constitution  of  the  United  States,  the  Vermont 
record  appeared  before  the  United  States  Supreme  Court  as  rend- 
ered without  jurisdiction;  it  was  the  constitutional  duty  of  that 
court  to  declare  it  so.  The  Constitution  of  the  United  States  was 
the  highest  law  for  that  court  as  well  as  for  the  people ;  and  even 
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if  there  had  been,  as  there  was  not,  an  act  of  Congress  forbidding 
the  taking  of  that  point  when  it  was  not  raised  before  the  Ver- 
mont magistrate  or  before  the  Federal  Supreme  Court,  the  act 
would  have  been  void  ;  the  question  having  come  before  the  latter 
tribunal  in  due  course  the  constitution,  which  was  the  highest 
voice,  commanded  it  to  reverse  the  judgment.  "-. 

"  But  was  the  Vermont  magistrate  deprived  of  jurisdiction  on 
the  ground  that  his  proceeding  was  not  'due  process  of  law?' 
The  complaint  or  information  before  him  charged  but  a  single 
offence,  and  set  out  this  offense  only  imperfectly.  If  it  had  been 
for  this  offence,  punishable  as  it  was  by  a  small  fine  and  slight  im- 
prisonment, that  the  defendant  was  put  upon  his  trial,  I  do  not 
see  that  the  proceeding  before  the  magistrate  might  not  have  been 
deemed  '  due  process  of  law,'  but,  in  fact,  he  was  made  to  stand 
his  trial,  not  for  this  one  offence,  but  for  an  infinite  conglomera- 
tion of  offences,  though  the  magistrate  found  him  guilty  of  only 
457,  and  the  jury,  on  appeal,  of  only  307.  But  the  jurisdiction 
which  the  magistrate  assumed,  and  which  was  affirmed  by  the 
county  court,  and  subsequently  by  the  Supreme  Court  of  the  State, 
was  to  try  the  party  for  infinite  offences,  to  take  from  him  more 
property  than  any  mortal  on  earth  ever  owned,  and  to  imprison 
him  for  more  years  than  any  man  ever  lived.  Not  only  was  this 
jurisdiction  assumed  by  a  magistrate  universally  held  to  be  infe- 
rior, but  by  one  equally  so  under  the  general  laws  of  Vermont,  one 
who  had  there  no  authority  thus  to  fine  and  imprison  a  man  for  any 
of  the  non-capital  felonies,  but  whose  exceptional  power  extended 
only  to  one  class  of  inferior  offences.  Beyond  this,  the  jurisdic- 
tion assumed  was  to  try  the  defendant  as  to  all  these  infinite  offencss, 
but  one,  utterly  without  allegation.  It  is  a  mockery  to  ask  any 
lawyer  or  any  other  man,  who  knows  anything  of  our  legal  his- 
tory or  procedure,  if  this  is  '  due  process  of  law.'  Even  if  it  was 
competent  for  Vermont  to  try  all  crimes  in  this  way,  it  was  plainly 
not  competent  to  discriminate  thus  against  an  inferior  offender, 
and  give  a  jurisdiction  to  inflict  the  highest  penalty  known  to  laws, 
short  of  death,  to  a  magistrate  sitting  without  a  jury,  whom  the 
general  laws  of  the  State  pronounced  incompetent  to  inflict  such 
or  even  a  greatly  less  punishment. 

"  Let  us  now  assume  that  I  am  wrong  in  deeming  the  informa- 
tion before  the  magistrate  to  charge  only  one  offence,  and  that  it 
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in  fact  charged  infinite  offences.  We  may  admit  that  this  is  what 
the  Vermont  statutes  undertook  to  make  it.  If  it  is,  then  it  is  not 
'  due  process  of  law  '  in  Vermont.  But  I  am  here  answered  by 
the  assertion  that  the  Supreme  Court  of  Vermont  has  the  exclu- 
sive jurisdiction  to  settle  this  question  of  the  eifect  of  the  Vermont 
constitution,  and  it  has  settled  it  adversely  to  what  I  thus  claimed. 
My  reply  is  that  while  this  may  have  been  so  before  the  adoption 
of  our  Fourteenth  Amendment,  it  is  not  so  now.  By  settled  doc- 
trine in  the  United  States  Supreme  Court,  it  is  for  that  court  to 
decide  as  supreme  law  whether  or  not  its  tribunal  has  violated  the 
Constitution  of  the  United  States. 

"  The  tribunal  takes  judicial  cognizance  of  all  the  written  laws  of 
a  State,  and  of  the  fact  that  the  Constitution  of  a  State  is  its  high- 
est law  overriding  its  statutes.  It  knows  and  admits  that  a  State 
process  violative  of  a  State  constitution  is  not  '  due  process  of  law  ' 
in  the  State.  And  its  jurisdiction  under  the  Fourteenth  Amend- 
ment to  determine  what  is  '  due  process  of  law '  in  the  State  of 
Vermont  carries  with  it  the  authority  to  construe  the  Vermont 
constitution.  I  see  no  escape  from  this  conclusion. 

"  But  assuming  this  reasoning  not  to  be  correct,  and  still  as- 
suming that  the  information  before  the  Vermont  magistrate 
charged  infinite  offences,  I  confidently  assert  that  the  allegation  of 
infinite  offences,  the  quantum  of  wrong  with  which  the  defendant 
is  accused  being  thus  without  any  limit,  is  not  an  allegation  of 
any  one  offence,  not  of  any  307  offences,  nor  of  any  457  offences ; 
therefore,  that  to  put  a  man  on  his  trial  upon  such  an  allegation 
is  to  try  him  without  averment,  which  every  one  admits  to  be  with- 
out due  process  of  law. 

"  I  admit  that  I  am  without  authority  for  this  construction  of 
the  allegation  of  infinite  offences.  And  the  'reason  why  I  have 
no  authority  is  that  this  Vermont  idea  is  absolutely  original  and 
unique;  no  right-thinking  person  ever  before  deemed  such  an 
allegation  permissible  or  even  attempted  to  make  it.  So  that  is 
the  first  opportunity  for  its  construction  which  ever  arose.  But 
reason  declares  that  to  charge  a  man  with  everything  is  to  charge 
him  with  no  one  thing  in  particular,  and  the  averment  which  justi- 
fies the  putting  of  a  man  on  his  defence  is  that  of  a  particular  act, 
oot  of  infinite  acts  in  general. 

"  Here  again  I  am  told  that  this  is  a  question  for  the  Vermont 
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court,  and  not  for  the  Supreme  Court  of  the  United  States.  And 
this  is  equivalent  to  my  being  told  that  the  Fourteenth  Amend- 
ment of  our  Constitution  is  a  nullity.  For  on  the  assumption  that 
this  question  is  for  the  Vermont  court,  and  that  the  Federal 
Supreme  Court  has  no  power  of  review  over  it,  the  clause  under 
consideration  in  the  Fourteenth  Amendment  is  interpreted  down 
to  read  as  follows:  'Nor  shall  any  State  deprive  any  person  of 
life,  liberty,  or  property  without  some  process  of  law  which,  on 
the  question  being  carried  before  the  highest  court  of  the  State, 
shall  not  be  pronounced  by  such  court  unconstitutional  or  other- 
wise void.' 

"It  requires  no  argument  to  show  that  a  clause  in  our  National 
Constitution  in  these  terms  would  be  a  practical  nullity,  or  that  a 
decision  giving  to  any  provisions  this  interpretation  would  be  an 
attempt  to  strike  it  out  of  the  Constitution.  I  do  not  believe  that 
there  is  a  member  of  the  Supreme  Court  who,  on  due  reflection, 
would  rule  any  case  in  this  way.  I  know  there  was  something  a 
little  like  this  said  in  the  *  opinion  of  the  court '  in  Hurtado  v. 
People,  (110  U.  S.  516,  532.)  But  I  do  not  understand  even  that 
dictum  as  going  so  far;  if  it  did  it  is  plain  that  no  bench  of  judges 
can  thus  travel  out  of  the  record  before  them,  and  by  an  assertion 
written  by  a  single  judge  overturn  and  banish  ^from  our  Con- 
stitution any  provision  therein — even  an  amendment. 

"Again,  let  us  assume  that  the  information  before  the  Vermont 
magistrate  did  charge  all  the  offences  whereof  the  party  was  found 
guilty.  Still  by  the  universal  understanding  in  all  countries 
wherein  our  system  of  laws  prevails,  and  by  the  universal  under- 
standing in  Vermont  as  to  everything  else  except  liquor  selling, 
it  is  not  due  process  of  law  to  line  a  man  even  the  lower  sum  of 
$6,140  with  $497.96  costs,  and  commit  him  to  imprisonment  at 
hard  labor  even  for  the  lower  period  of  fifty-four  years,  on  this 
trial  and  sentence  before  a  justice  of  the  peace,  sitting  without  a 
jury.  If  the  Fourteenth  Amendment  of  our  Constitution  does  not 
prohibit  this,  and  render  the  proceeding  void  for  want  of  jurisdic- 
tion, that  amendment,  I  need  not  repeat,  was  made  in  vain." 

I  think  the  legal  profession  need  only  be  informed  concerning 
this  upholding  by  a  majority  of  the  Supreme  Court  of  the  United 
States  of  the  despotic  statute  of  Vermont,  and  the  outrage  com- 
mitted under  its  authority,  to  arouse  them  to  a  realization  of  the 
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dangers  which  confront  the  liberties  of  citizens,  imperiled  as  they 
are  by  the  revolutionary  ideas  promulgated  by  the  highest  judicial 
tribunal  in  the  land.  Public  opinion  based  upon  correct  informa- 
tion and  right  reasoning  in  time  reverses  unjust  decisions,  as  it 
changes  imperfect  constitutions  and  obliterates  obnoxious  laws. 

It  may  be  very  desirable  to  prevent  a  New  York  liquor  vendor 
from  selling  liquor  to  Vermont  tipplers,  but  it  is  much  more  im- 
portant to  maintain  the  ancient  liberties  of  the  people,  and  protect 
every  citizen  from  the  exercise,  by  a  petty  magistrate,  of  the  arbi- 
trary power  which  exists  nowhere  outside  of  Russia  and  Vermont, 
and  in  the  former  sends  a  subject  to  death  by  slow  torture  in 
Siberia,  without  a  hearing,  and  in  the  latter  dooms  a  citizen  to 
imprisonment  for  life  on  the  heinous  charge  of  selling  liquor  "at 
divers  times  "  on  a  given  day  without  further  specification. 

It  is  to  be  hoped  that  Mr.  Bishop  will  place  his  views  in  a  per- 
manent form  in  a  future  edition  of  his  work  on  criminal  proceed- 
ings. SENTINEL. 


MEMORANDUM 

AS    TO   THE 

Inaccuracy  of  the  Fifth  Head-note  of  the  Syllabus  of 
the  Official  Report. 


The  fifth  head-note  of  the  syllabus  of  the  official  report  of  this 
case  (144  U.  S.  324)  is  as  follows:  "No  point  on  the  commerce 
clause  of  the  Constitution  of  the  United  States  was  taken  in  the 
county  court  in  regard  to  the  present  case,  or  considered  by  the 
Supreme  Court  of  Vermont,  or  called  to  its  attention"  This  is  a 
mistake.  In  the  Vermont  court  the  defendant  O'Neil  appeared 
by  J.  C.  Baker,  Esq.,  and  the  express  companies  by  Messrs.  Prout  & 
Walker ;  and  they  filed  separate  briefs  for  their  respective  clients. 
In  the  synopsis  of  the  brief  of  Mr.  Baker  for  O'Neil,  as  given  by 
the  Vermont  court  in  its  report,  the  commercial  clause  of  the 
Constitution  is  cited  as  follows:  "The  State  cannot  prohibit  or 
regulate  interstate  commerce.  (It.  R.  Co.  v.  Husen,  95  U.  S.  465 ; 
1  Kover  Int.  St.  L.  309.)" 

The  brief  of  Mr.  Baker  used  on  his  argument  before  the  Su- 
preme Court  of  Vermont  is  much  fuller  on  the  commercial  clause 
than  the  synopsis  given  in  this  report.  The  eight  point  of  his 
brief,  referring  to  the  statute  of  Vermont  under  which  the  prose- 
cution was  had,  is  as  follows: 

"VIII. 

"  If  this  statute  of  Vermont  prohibits  a  merchant  in  New  York 
selling  his  goods  in  his  store  in  that  State  to  parties  in  Vermont, 
or  in  sending  them  by  public  conveyance  into  Vermont  to  his 
customers  in  this  State,  who  have  ordered  them  by  common  car- 
rier, when  neither  said  merchant  nor  any  representative  of  his, 
except  so  far  as  the  common  carrier  represents  him  in  his  public 
employment,  have  done  anything  in  Vermont  pertaining  to  the 
sale  of  said  goods,  it  is  repugnant  to  that  clause  of  the  Constitu- 
tion of  the  United  States  which  gives  Congress  the  power  '  to  reg- 


ulate  commerce   with   foreign    nations,  and   among  the  several 
States,  and  with  the  Indian  tribes.'     (U.  S.  Constitution,  Art.  1, 

§«•) 

"Whatever  may  be  the  power  of  a  State  over  commerce  that  is 
completely  internal,  it  can  no  more  prohibit  or  regulate  that  which 
is  interstate  than  it  can  that  which  is  with  a  foreign  nation.  (Rail- 
road Co.  v.  Husen,  95  U.  S.  465.) 

"  The  case  finds  that  the  respondent  has  the  right  to  make  these 
sales  in  Whitehall  by  law.  The  purchaser  had  a  right  to  buy 
these  liquors  there  and  bring  them  into  Vermont  for  his  own  use. 
If  they  were  not  to  be  disposed  of  in  violation  of  law,  any  person 
had  a  right  to  bring  them  to  Vermont  for  him.  To  make  such  a 
lawful  sale  in  New  York,  criminal  as  against  the  laws  of  Vermont, 
because  the  goods  are  transported  by  a  common  carrier  across  the 
line  into  this  State  for  the  purchaser,  whether  a  lien  for  the  price 
is  reserved  or  not,  is  a  regulation  of  interstate  commerce,  and  as 
such  is  within  the  exclusive  jurisdiction  of  the  Federal  govern- 
ment. The  police  power  of  Vermont  does  not  extend  to  a  prohi- 
bition rtf  this  commerce,  to  the  extent  of  punishing  a  citizen  of 
another  State  for  lawful  acts  where  committed,  by  reason  of  their 
contemplating  a  transportation  here,  by  means  not  forbidden  to 
citizens  of  our  own  State. 

"  If  this  point  is  ruled  against  the  respondent,  he  prays  for  a 
writ  of  error  to  procure  a  reconsideration  of  the  question  before 
the  Supreme  Court  of  the  United  States." 

The  court  did  rule  against  the  position  of  counsel,  and  such 
ruling  constitutes  one  of  the  assignments  of  error  in  this  court. 

Counsel  for  the  express  companies,  Messrs.  Prout  &  Walker, 
took  the  commercial  point  as  follows:  "Congress  has  exclusive 
power  to  regulate  commerce  among  the  States.  (Gibbons  v.  Og- 
den,  9  Wheat.  1,  (22  U.  S.  bk.  6,  L.  ed.  23);  Passenger  cases,  7 
How.  395  (48  U.  S.  bk.  12,  L.  ed.  479) ;  State  Freight  Tax,  15 
Wall.  232  (82  U.  S.  bk.  21,  L.  ed.  146);  Henderson  v.  Mayor  of 
New  York,  92  U.  S.  259;  Chy  Lung  v.  Freeman,  Id.  275  ;  People 
v.  Compagnie  Generate  Transatlantique,  107  U.  S.  59.)" 


Supreme  Court  of  the  United  States. 


THE    COUETS    OF  THE    UNITED    STATES    HAVE    NO    JURISDICTION  TO 

DETERMINE  A   DISPUTED  QUESTION  AS  TO  THE 

GOVERNORSHIP  OF   A   STATE. 


DISSENTING    OPINION 

OF 

MR.  JUSTICE   KiKiv 

of  U.  S.  Supreme  Court, 

IN  /*>> 

BOYD  vs.  STATE  OF  NEBRASKA, 

Delivered  February  1, 1892  * 

I  dissent  from  the  judgment  just  rendered.  I  do  not 
think  that  this  court  has  any  jurisdiction  to  determine  a 
disputed  question  as  to  the  right  to  the  governorship  of 
a  State  however  that  question  may  be  decided  by  its  au- 
thorities. I  agree  that  the  States  of  the  American  Union 
are  not  in  all  respects  independent  political  communities ; 
I  agree  that  they  do  not  possess  that  supreme  political 
authority  which  would  entitle  them  to  be  called  sovereign 
States,  in  the  full  sense  of  those  terms,  as  they  are  often 
designated.  They  are  qualified  sovereignties,  possessing 
only  the  powers  of  an  independent  political  organization 
which  are  not  ceded  to  the  general  government  or  pro- 
hibited to  them  by  the  Constitution.  But  except  as  such 
powers  are  ceded  to  the  general  government  or  prohibited 
to  them,  the  States  are  independent  political  communi- 
ties. This  is  not  a  matter  of  argument  or  inference,  but 
is  the  express  declaration  of  the  Tenth  Amendment.  As 

*  Reported  in  143  U.  S.  182. 


forcibly  stated  by  Mr.  Justice  Nelson,  speaking  for  this 
court,  "  the  general  government,  and  the  States,  although 
both  exist  within  the  same  territorial  limits,  are  separate 
and  distinct  sovereignties,  acting  separately  and  inde- 
pendently of  each  other,  within  their  respective  spheres. 
The  former  in  its  appropropriate  sphere  is  supreme ;  but 
the  States  within  the  limits  of  their  powers  not  granted, 
or,  in  the  language  of  the  Tenth  Amendment, '  reserved/ 
are  as  independent  of  the  general  government  as  that 
government  within  its  sphere  is  independent  of  the  States." 
(The  Collector  v.  Day,  11  Wall.  113, 124.)  In  no  respect  is 
this  independence  of  the  States  more  marked,  or  more 
essential  to  their  peace  and  tranquility,  than  in  their  ab- 
solute power  to  prescribe  the  qualifications  of  all  their 
State  officers,  from  their  chief  magistrate  to  the  lowest 
official  employed  in  the  administration  of  their  local  gov- 
ernment; to  determine  the  manner  of  their  election, 
whether  by  open  or  secret  ballot,  and  whether  by  local 
bodies  or  by  general  suffrage ;  the  tenure  by  which  they 
shall  hold  their  respective  offices ;  the  grounds  on  which 
their  election  may  be  contested,  the  tribunals  before 
which  such  contest  shall  be  made,  the  manner  in  which 
it  shall  be  conducted ;  and  the  effect  to  be  given  to  the 
decision  rendered.  With  none  of  these  things  can  the 
government  of  the  United  States  interfere.  In  all  these 
particulars  the  States,  to  use  the  language  of  Mr.  Justice 
Nelson,  are  as  independent  of  the  general  government  as 
that  government  within  its  sphere  is  independent  of  the 
States.  Its  power  of  interference  with  the  administration 
of  the  affairs  of  the  State  and  the  officers  through  whom 
they  are  conducted  extends  only  so  far  as  may  be  neces- 
sary to  secure  to  it  a  republican  form  of  government,  and 
protect  it  against  invasion,  and  also  against  domestic  vio- 
lence on  the  application  of  its  legislature,  or  of  its  execu- 
tive when  that  body  cannot  be  convened.  (Const.  Art. 
IV,  sec.  4.)  Except  as  required  for  these  purposes,  it  can 
no  more  interfere  with  the  qualifications,  election,  and  in- 
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stallation  of  the  State  officers  than  a  foreign  government. 
And  all  attempts  at  interference  with  them  in  those  re- 
spects by  the  executive,  legislative,  or  judicial  departments 
of  the  general  government  are  in  my  judgment  so  many 
invasions  upon  the  reserved  rights  of  the  States  and  as- 
saults upon  their  constitutional  autonomy. 

No  clause  of  the  Constitution  can  be  named  which  in 
any  respect  gives  countenance  to  such  invasion.  The 
fact  that  one  of  the  qualifications  prescribed  by  the  State 
for  its  officers  can  only  be  ascertained  and  established  by 
considering  the  provisions  of  a  law  of  the  United  States 
in  no  respect  authorizes  an  interference  by  the  general 
government  with  the  State  action.  Because  an  officer  of 
a  State  must  be  a  citizen  of  the  United  States  it  does  not 
follow  that  the  tribunals  of  the  United  States  can  alone 
determine  that  fact,  and  that  the  decision  of  the  State  in 
respect  to  it  can  be  supervised  and  controlled  by  the  Fed- 
eral authorities.  Nor  is  there  any  decision  of  this  court 
that  sanctions  any  such  interference.  There  is  a  mere 
dictum  in  Missouri  v.  Adriano,  (138  U.  S.  496,  499,)  but 
no  decision  to  that  effect. 

That  case  involved  a  contest  between  the  parties  for 
the  office  of  sheriff  of  a  county  in  Missouri.  Among  other 
things  the  constitution  of  that  State  declared  that  no 
person  should  be  elected  to  any  office  in  the  State  who 
was  not  a  citizen  of  the  United  States.  The  relator 
claimed  to  have  been  in  possession  of  the  office  since  1884 
and  entitled  to  continue  until  his  successor  was  elected, 
commissioned,  and  qualified;  and  that  the  respondent 
was  not  entitled  to  the  office  because  he  was  not  a  citizen 
under  the  Constitution  of  the  United  States,  having  been 
born  in  Germany,  and  not  having  been  naturalized.  To 
this  the  respondent  replied,  admitting  his  foreign  birth, 
and  that  he  had  never  been  naturalized  under  the  laws  of 
the  United  States,  but  claiming  that  under  the  act  of  Con- 
gress of  1802  he  became  and  was  a  citizen  by  the  natural- 
ization of  his  father,  that  act  providing  that  the  children 
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of  citizens  of  the  United  States  should,  though  born  out 
of  their  limits  and  jurisdiction,  be  considered  as  citizens. 

Under  that  act  the  Supreme  Court  of  Missouri  held  that 
the  respondent  was  a  citizen  of  the  United  States.  The 
case  coming  to  this  court,  it  was  decided  that  when  a 
decision  of  a  State  court  was  in  favor  of  a  right  or  priv- 
ilege claimed  under  a  statute  of  the  United  States,  this 
court  had  no  jurisdiction  to  review  it,  and  the  writ  of 
error  was  accordingly  dismissed.  In  the  opinion  deliv- 
ered by  the  Justice  of  this  court  it  was  said  that  had  the 
judgment  of  the  Supreme  Court  of  Missouri  been  adverse 
to  the  claim  of  the  respondent  there  could  be  no  doubt  of 
his  right  to  a  writ  of  error  from  this  court  to  review  its 
ruling — a  question  which  was  not  in  judgment,  and  what, 
therefore,  was  said  respecting  it  was  a  mere  dictum,  with- 
out authoritative  force. 

The  office  of  sheriff  was  not  a  right  or  privilege 
claimed  under  a  law  of  the  United  States,  but  was  a 
right  or  privilege  claimed  by  the  election  under  the  laws 
of  Missouri.  The  mere  fact  that  it  was  necessary  that 
the  incumbent  of  the  office  should  also  be  a  citizen  of  the 
United  States  did  not  of  itself  give  him  a  right  to  that 
office.  It  would,  indeed,  be  a  strange  ruling  to  declare 
that  an  office  which  required  the  votes  of  the  people  of  a 
State  or  of  one  of  its  districts  was  a  right  or  privilege 
under  a  law  of  the  United  States,  because  one  of  the 
qualifications  of  the  incumbent  was  that  he  should  be  a 
citizen  of  the  United  States.  The  necessity  of  referring 
to  a  law  of  the  United  States  to  ascertain  what  constituted 
citizenship  did  not  make  the  respondent's  right  to  the 
office  dependent  upon  that  fact  in  any  such  sense  as  to 
bring  it  within  the  cognizance  of  the  Federal  courts. 
Equally  might  it  be  said  that  a  contested  claim  to  a  seat 
in  the  legislature  of  a  State  could  be  brought  under  their 
cognizance  when  the  ground  of  contest  happened  to  be 
the  disputed  citizenship  of  one  of  the  contestants.  It  is 
true  the  answer  to  the  attempted  exercise  of  jurisdiction 


by  the  courts  in  the  latter  case  would  be,  that  it  is  the 
settled  law  of  legislative  bodies,  and  hitherto  recognized 
in  all  our  State  constitutions,  that  each  house  shall  be 
the  exclusive  judge  of  the  election  and  qualification  of 
its  members.  But  no  less  settled,  and  hitherto  uni- 
versally recognized  in  this  country,  is  the  law  which 
vests  exclusive  jurisdiction  in  each  State  over  the  elec- 
tion, qualification,  and  installation  of  its  chief  executive. 
There  seems  to  me  to  be  the  same  inappropriateness  and 
want  of  authority  in  proceeding  in  the  Federal  courts  for 
the  office  in  the  one  case  as  in  the  other. 

My  objection  to  the  decision  is  not  diminished  by  the 
fact  that  there  is  no  power  in  this  court  to  enforce  its  de- 
cision upon  the  State  of  Nebraska  should  resistance  be 
made  to  it.  Should  the  incumbent  declared  by  this  court 
not  to  be  entitled  to  the  office,  refuse  to  surrender  it  and 
the  State  authorities  should  stand  by  him  in  such  refusal, 
what  could  be  done  about  it?  He  might  well  say,  "I 
have  been  declared  by  the  duly  constituted  authorities  of 
the  State,  who  alone  have  the  right  to  enquire  into  the 
matter,  to  be  entitled  to  the  office,  and  I  deny  the  au- 
thority of  the  general  government,  or  any  department  of 
it,  to  interfere  with  my  possession  of  the  office."  How 
could  this  court  in  such  case  enforce  its  order?  The 
presence  of  the  marshal  with  a  posse  to  attempt  it  would 
be  a  painful  exhibition  of  weakness.  Would  the  court 
call  upon  the  general  government  to  send  an  army  into 
the  State  to  force  upon  it  a  governor  who  has  been  de- 
clared by  its  duly  constituted  authorities  not  to  be  en- 
titled to  the  office,  and  to  oust  the  one  who  has  been 
declared  by  them  to  be  entitled  to  it? 

I  doubt  whether  any  such  proceeding  would  be  suc- 
cessfully carried  out  or  that  the  attempt  to  do  it  would 
be  sustained  by  the  Executive  or  by  Congress  or  by  the 
people  anywhere.  I  can  see  only  mischief  and  trouble 
to  follow  from  the  assertion  of  any  such  power  over  the 
authorities  of  a  State  as  is  claimed  in  this  case.  If  the 
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right  of  this  court  to  interfere  in  this  ease  can  be  sus- 
tained every  candidate  for  office  alleging  that  the  success- 
ful party  has  not  some  qualification  prescribed  by  statute, 
which  can  only  be  defined  by  reference  to  a  Federal  law, 
will  claim  a  right  to  invoke  the  interference  of  the  Federal 
judiciary  to  determine  whether  he  ought  or  not  to  have 
been  declared  elected.  There  is  always  and  naturally 
much  bitterness  and  disturbing  effect  following  interfer- 
ences by  the  general  government  with  affairs  exclusively 
belonging  to  a  State,  and  this  result  would  be  greatly 
augmented  by  recognizing  the  right  here  asserted  as 
vested  in  the  Federal  judiciary.  Few  things  in  my  judg- 
ment would  have  a  greater  tendency  to  destroy  the  inde- 
pendence and  autonomy  of  the  States,  reduce  them  to  a 
humiliating  position,  and  engender  constant  irritation. 
Suppose  the  authorities  of  the  State  do  decide  erroneously 
as  to  the  qualification  of  a  person  declared  elected,  if  the 
State  acquiesces  in  the  decision,  what  public  policy  is  to 
be  subserved  by  invoking  the  interference  respecting  it 
of  the  Federal  authorities,  whom  the  decision  does  not 
concern? 

There  is  already  sufficient  irritation  from  alleged  inter- 
ferences, whether  true  or  not,  in  local  matters  by  such 
authorities,  without  adding  to  it  a  thousandfold  by  sub- 
jecting the  qualifications  of  State  officers  and  their  in- 
stallation to  unauthorized  Federal  scrutiny. 

I  therefore  at  the  outset  earnestly  protest  against  the 
assumption  of  any  such  authority. 


THE  INVALIDITY 


OF   THE 


QUEUE  ORDINANCE 


OF    THE 


CITY   AND    COUNTY   OF    SAN   FRANCISCO. 


JVllTIRSXTr 

OPINION 


THE  CIRCUIT  COURT  OF  THE  UNITED  STATES  FOR 
THE  DISTRICT  OF  CALIFORNIA 

IN 

HO  AH  KOW  vs.  MATTHEW  NUNAN, 

Delivered  July  7,  1879, 

BY 

MR.  JUSTICE  FIELD, 

of  the    United  States  Supreme   Court. 


OPINION. 


The  Board  of  Supervisors  of  the  city  and  county  of  San  Francisco,  the 
body  in  which  the  legislative  power  of  the  city  and  county  is  vested, 
is  limited  in  its  authority  by  the  act  which  consolidated  the  govern- 
ment of  the  city  and  county,  generally  known  as  the  consolidation 
act.  It  can  do  nothing  unless  warrant  be  found  for  it  there,  or  in  a 
subsequent  statute  of  the  State. 

The  power  of  the  Board  to  determine  the  fines,  forfeitures,  and  penalties 
which  may  be  incurred  is  limited  to  two  classes  of  cases  :  1 .  Breaches 
of  regulations  established  by  itself  ;  and,  2.  Violations  of  provisions 
of  the  consolidation  act,  where  no  penalty  is  provided  by  law.  It 
can  impose  no  penalty  in  any  other  case  ;  and  when  a  penalty  other 
than  that  of  fine  or  forfeiture  is  imposed,  it  must,  by  the  terms  of 
the  act,  be  in  the  form  of  imprisonment. 

The  general  supervision  of  all  matters  appertaining  to  the  sanitary  con- 
dition of  the  county  jail  in  San  Francisco  is  confided  by  the  act  of 
April  4,  1870,  to  the  board  of  health  of  the  city  and  county  ;  and  only 
in  exceptional  cases  would  the  preservation  of  the  health  of  the  in- 
stitution require  the  cutting  off  of  the  hair  of  any  of  its  inmates 
within  an  inch  of  his  scalp. 

Accordingly,  where  an  ordinance  of  the  city  and  county  of  San  Francisco, 
passed  on  the  fourteenth  of  June,  1876,  declared  that  every  male 
person  imprisoned  in  the  county  jail,  under  the  judgment  of  any 
court  having  jurisdiction  in  criminal  cases  in  the  city  and  county, 
should  immediately  upon  his  arrival  at  the  jail  have  the  hair  of  his 
head  ''  cut  or  clipped  to  an  uniform  length  of  one  inch  from  the 
scalp  thereof,"  and  made  it  the  duty  of  the  sheriff  to  have  this  pro- 
vision enforced,  it  was  held,  that  the  ordinance  was  invalid,  being  in 
excess  of  the  authority  of  the  board  of  supervisors,  whether  the 
measure  be  considered  as  an  additional  punishment  to  that  imposed 
by  the  court  upon  conviction  under  a  state  law,  or  as  a  sanitary 
regulation,  and  constituted  no  justification  to  the  sheriff  acting 
under  it. 

The  ordinance  being  directed  against  the  Chinese  only,  and  imposing  upon 
them  a  degrading  and  cruel  punishment,  is  also  subject  to  the  further 
objection,  that  it  is  hostile  and  discriminating  legislation  against  a 
class  forbidden  by  that  clause  of  the  fourteenth  amendment  to  the 
Constitution,  which  declares  that  no  state  "  shall  deny  to  any  per- 


2 

son  within  its  jurisdiction  the  equal  protection  of  the  laws."  This 
inhibition  upon  the  state  applies  to  all  the  instrumentalities  and 
agencies  employed  in  the  administration  of  its  government ;  to  its 
executive,  legislative,  and  judicial  departments,  and  to  the  subor- 
dinate legislative  bodies  of  its  counties  and  cities. 

The  equality  of  protection  thus  assured  to  every  one  whilst  within  the 
United  States  implies  not  only  that  the  courts  of  the  country  shall 
be  open  to  him  on  the  same  terms  as  to  all  others  for  the  security  of 
his  person  or  property,  the  prevention  or  redress  of  wrongs  and  the 
enforcement  of  contracts,  bat  that  no  charges  or  burdens  shall  be 
laid  upon  him  which  are  not  equally  borne  by  others,  and  that  in 
the  administration  of  criminal  justice  he  shall  suffer  for  his  offenses 
no  greater  or  different  punishment. 

The  legislation  of  Congress  carrying  out  the  provisions  of  the  fourteenth 
amendment  in  accordance  with  these  views  cited. 

While  statements  of  supervisors  in  debate  on  the  passage  of  an  ordi- 
nance cannot  be  resorted  to  for  the  purpose  of  explaining  the 
meaning  of  the  terms  used,  they  can  be  resorted  to  for  the  purpose 
of  ascertaining  the  general  object  of  the  legislation  proposed  and  the 
mischiefs  sought  to  be  remedied. 

Before  Mr.  Justice  FIELD,  and  SAWYER,  Circuit  Judge. 

THIS  was  an  action  to  recover  damages  from  the  defend- 
ant for  alleged  maltreatment  of  the  plaintiff.  The  facts  of 
the  case  are  sufficiently  stated  in  the  opinion  of  the  court, 
with  the  exception  of  the  law  of  April  4,  1870.  The  act 
of  the  legislature  of  that  date,  entitled  "  An  act  to  estab- 
lish a  quarantine  for  the  bay  and  harbor  of  San  Francisco 
and  sanitary  laws  for  the  city  and  county  of  San  Fran- 
cisco," in  its  second  section  creates  a  board  of  health  for 
the  city  and  county  of  San  Francisco,  consisting  of  the 
mayor  of  the  city  and  county  and  four  physicians  resid- 
ing there,  to  be  appointed  by  the  governor  ;  and  in  its 
ninth  section  provides  that  the  said  board  of  health  "  shall 
have  general  supervision  of  all  matters  appertaining  to 
the  sanitary  condition  of  said  city  and  county,  including 
the  city  and  county  hospital,  the  county  jail,  alms-house, 
industrial  school,  and  all  public  health  institutions  pro- 
vided by  the  city  and  county  of  San  Francisco  ;  and  full 
powers  are  hereby  given  to  said  board  to  adopt  such  orders 


and  regulations  and  appoint  or  discharge  such  medical 
attendants  and  employees  as  to  them  seems  best  to  pro- 
mote the  public  welfare  and  not  in  contravention  of  any 
law."  (Statutes  of  1869-70,  717,  sec.  9.)  By  the  thirty- 
fifth  section  "  all  acts  or  parts  of  acts  in  conflict  with  this 
act,  or  any  of  its  provisions,"  are  repealed.' 

To  the  action  two  defenses  were  set  up  by  the  de- 
fendant ;  the  second  being  a  justification  of  his  conduct 
under  an  ordinance  of  the  city  and  county  of  San  Fran- 
cisco, which  is  mentioned  in  the  opinion.  To  the  plea 
setting  up  this  justification  the  plaintiff  demurred,  and  the 
case  was  submitted  upon  written  arguments. 

B.  8.  Brooks  and  J.  E.  McElrath,  for  plaintiff. 
M.  C.  Hassett,  for  defendant. 

By  the  court,  Mr.  Justice  FIELD.  The  plaintiff  is  a  sub- 
ject of  the  Emperor  of  China,  and  the  present  action  is 
brought  to  recover  damages  for  his  alleged  maltreatment 
by  the  defendant,  a  citizen  of  the  State  of  California  and 
the  sheriff  of  the  city  and  county  of  San  Francisco.  The 
maltreatment  consisted  in  having  wantonly  and  maliciously 
cut  of  the  queue  of  the  plaintiff,  a  queue  being  worn  by 
all  Chinamen,  and  its  deprivation  being  regarded  by  them 
as  degrading  and  as  entailing  future  suffering. 

It  appears  that  in  April,  1876,  the  legislature  of  Cali- 
fornia passed  an  act  "  concerning  lodging-houses  and 
sleeping  apartments  within  the  limits  of  incorporated 
cities,"  declaring,  among  other  things,  that  any  person 
found  sleeping  or  lodging  in  a  room  or  an  apartment  con- 
taining less  than  five  hundred  cubic  feet  of  space  in  the 
clear  for  each  person  occupying  it,  should  be  deemed 
guilty  of  a  misdemeanor,  and  on  conviction  thereof  be 
punished  by  a  fine  of  not  less  than  ten  or  more  jthan  fifty 
dollars,  or  imprisonment  in  the  county  jail,  or  by  both 


such  fine  and  imprisonment.*  Under  this  act  the  plain- 
tiff, in  April,  1878,  was  convicted  and  sentenced  to  pay  a 
fine  of  ten  dollars,  or  in  default  of  such  payment  to  be 
imprisoned  five  days  in  the  county  jail.  Failing  to  pay 
the  fine,  he  was  imprisoned.  The  defendant,  as  sheriff  of 
the  city  and  county,  had  charge  of  the  jail,  and  during  the 
imprisonment  of  the  plaintiff  cut  off  his  queue,  as  alleged. 
The  complaint  avers  that  it  is  the  custom  of  Chinamen  to 
shave  the  hair  from  the  front  of  the  head  and  to  wear  the 
remainder  of  it  braided  into  a  queue  ;  that  the  deprivation 
of  the  queue  is  regarded  by  them  as  a  mark  of  disgrace, 
and  is  attended,  according  to  their  religious  faith,  with 
misfortune  and  suffering  after  death  ;  that  the  defendant 
knew  of  this  custom  and  religious  faith  of  the  Chinese, 
and  knew  also  that  the  plaintiff  venerated  the  custom  and 
held  the  faith  ;  yet,  in  disregard  of  his  rights,  inflicted  the 
injury  complained  of  ;  and  that  the  plaintiff  has,  in  conse- 
quence of  it,  suffered  great  mental  anguish,  been  disgraced 
in  the  eyes  of  his  friends  and  relatives,  and  ostracised 
from  association  with  his  countrymen  ;  and  that  hence  he 
has  been  damaged  to  the  amount  of  ten  thousand  dollars. 
Two  defenses  to  the  action  are  set  up  by  the  defendant ; 
the  second  one  being  a  justification  of  his  conduct  under 
an  ordinance  of  the  city  and  county  of  San  Francisco.  It 
is  upon  the  sufficiency  of  the  latter  defense  that  the  case 
is  before  us.  The  ordinance  referred  to  was  passed  on 
the  fourteenth  of  June,  1876,  and  it  declares  that  every 
male  person  imprisoned  in  the  county  jail,  under  the  judg- 
ment of  any  court  having  jurisdiction  in  criminal  cases  in 
the  city  and  county,  shall  immediately  upon  his  arrival  at 
the  jail  have  the  hair  of  his  head  "  cut  or  clipped  to  an 
uniform  length  of  one  inch  from  the  scalp  thereof,"  and  it 
is  made  the  duty  of  the  sheriff  to  have  this  provision  en- 
forced. Under  this  ordinance  the  defendant  cut  off  the 
queue  of  the  plaintiff. 


*  Session  Laws  of  1875-6,  p.  759. 


The  validity  of  this  ordinance  is  denied  by  the  plaintiff 
on  two  grounds  :  1.  That  it  exceeds  the  authority  of  the 
board  of  supervisors,  the  body  in  which  the  legislative 
power  of  the  city  and  county  is  vested  ;  and,  2.  That  it  is 
special  legislation  imposing  a  degrading  and  cruel  punish- 
ment upon  a  class  of  persons  who  are  entitled,  alike  with 
all  other  persons  within  the  jurisdiction  of  the  United 
States,  to  the  equal  protection  of  the  laws.  We  are  of 
opinion  that  both  these  positions  are  well  taken. 

The  board  of  supervisors  is  limited  in  its  authority  by 
the  act  consolidating  the  government  of  the  city  and 
county.  It  can  do  nothing  unless  warrant  be  found  for  it 
there,  or  in  a  subsequent  statute  of  the  state.  As  with  all 
other  municipal  bodies,  its  charter — here  the  consolidation 
act — is  the  source  and  measure  of  its  powers.  In  looking 
at  this  charter,  we  see  that  the  powers  of  the  board  and 
the  subjects  upon  which  they  are  to  operate  are  all  speci- 
fied. The  board  has  no  general  powers,  and  its  special 
power  to  determine  the  fines,  forfeitures,  and  penalties 
which  may  be  incurred  is  limited  to  two  classes  of  cases : 
1.  Breaches  of  regulations  established  by  itself  ;  and,  2. 
Violations  of  provisions  of  the  consolidation  act,  where 
no  penalty  is  provided  by  law.  It  can  impose  no  penalty 
in  any  other  case  ;  and  when  a  penalty  other  than  that  of 
fine  or  forfeiture  is  imposed,  it  must,  by  the  terms  of  the 
act,  be  in  the  form  of  imprisonment.  It  can  take  no  other 
form.  "  No  penalty  to  be  imposed,"  is  the  language  used, 
"  shall  exceed  the  amount  of  one  thousand  dollars,  or  six 
months  imprisonment,  or  both."  The  mode  in  which  a 
penalty  can  be  inflicted  and  the  extent  of  it  are  thus  lim- 
ited in  defining  the  powers  of  the  board.  In  their  place 
nothing  else  can  be  substituted.  No  one,  for  example, 
would  pretend  that  the  board  could,  for  any  breach  of  a 
municipal  regulation  or  any  violation  of  the  consolidation 
act,  declare  that  a  man  should  be  deprived  of  his  right  to 
vote,  or  to  testify,  or  to  sit  on  a  jury,  or  that  he  should  be 
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punished  with  stripes,  or  be  ducked  in  a  pond,  or  be 
paraded  through  the  streets,  or  be  seated  in  a  pillory,  or 
have  his  ears  cropped,  or  his  head  shaved. 

The  cutting  off  the  hair  of  every  male  person  within  an 
inch  of  his  scalp,  on  his  arrival  at  the  jail,  was  not  in- 
tended and  cannot  be  maintained  as  a  measure  of  disci- 
pline or  as  a  sanitary  regulation.  The  act  by  itself  has 
no  tendency  to  promote  discipline,  and  can  only  be  a 
measure  of  health  in  exceptional  cases.  Had  the  ordi- 
nance contemplated  a  mere  sanitary  regulation  it  would 
have  been  limited  to  such  cases  and  made  applicable  to 
females  as  well  as  to  males,  and  to  persons  awaiting  trial 
as  well  as  to  persons  under  conviction.  The  close  cutting 
of  the  hair  which  is  practiced  upon  inmates  of  the  state 
penitentiary,  like  dressing  them  in  striped  clothing,  is  partly 
to  distinguish  them  from  others,  and  thus  prevent  their 
escape  and  facilitate  their  recapture.  They  are  measures 
of  precaution,  as  well  as  parts  of  a  general  system  of 
treatment  prescribed  by  the  directors  of  the  penitentiary 
under  the  authority  of  the  state,  for  parties  convicted  of 
and  imprisoned  for  felonies.  Nothing  of  the  kind  is  pre- 
scribed or  would  be  tolerated  with  respect  to  persons  con- 
fined in  a  county  jail  for  simple  misdemeanors,  most  of 
which  are  not  of  a  very  grave  character.  For  the  disci- 
pline or  detention  of  the  plaintiff  in  this  case,  who  had 
the  option  of  paying  a  fine  of  ten  dollars,  or  of  being  im- 
prisoned for  five  days,  no  such  clipping  of  the  hair  was 
required.  It  was  done  to  add  to  the  severity  of  his  pun- 
ishment. 

But  even  if  the  proceeding  could  be  regarded  as  a  meas- 
ure of  discipline  or  as  a  sanitary  regulation,  the  conclusion 
would  not  help  the  defendant,  for  the  board  of  supervisors 
had  no  authority  to  prescribe  the  discipline  to  which  per- 
sons convicted  under  the  laws  of  the  state  should  be  sub- 
jected, or  to  determine  what  special  sanitary  regulations 
should  be  enforced  with  respect  to  their  persons.  That  is 


a  matter  which  the  legislature  had  not  seen  fit  to  intrust 
to  the  wisdom  and  judgment  of  that  body.  It  is  to  the 
board  of  health  of  the  city  and  county  that  a  general 
supervision  of  all  matters  appertaining  to  the  sanitary 
condition  of  the  county  jail  is  confided  ;  and  only  in  ex- 
ceptional cases  would  the  preservation  of  the  health  of  the 
institution  require  the  cutting  of  the  hair  of  any  of  its 
inmates  within  an  inch  of  his  scalp. * 

The  claim,  however,  put  forth  that  the  measure  was 
prescribed  as  one  of  health  is  notoriously  a  mere  pretense. 
A  treatment  to  which  disgrace  is  attached,  and  which  is 
not  adopted  as  a  means  of  security  against  the  escape  of 
the  prisoner,  but  merely  to  aggravate  the  severity  of  his 
confinement,  can  only  be  regarded  as  a  punishment  addi- 
tional to  that  fixed  by  the  sentence.  If  adopted  in  conse- 
quence of  the  sentence  it  is  punishment  in  addition  to 
that  imposed  by  the  court  ;  if  adopted  without  regard  to 
the  sentence  it  is  wanton  cruelty. 

In  the  present  case,  the  plaintiff  was  not  convicted  of 
any  breach  of  a  municipal  regulation,  nor  of  violating  any 
provision  of  the  consolidation  act.  The  punishment  which 
the  supervisors  undertook  to  add  to  the  fine  imposed  by 
the  court  was  without  semblance  of  authority.  The  legis- 
lature had  not  conferred  upon  them  the  right  to  change  or 
add  to  the  punishments  which  it  deemed  sufficient  for 
offenses  ;  nor  had  it  bestowed  upon  them  the  right  to  im- 
pose in  any  case  a  punishment  of  the  character  inflicted 
in  this  case.  They  could  no  more  direct  that  the  queue 
of  the  plaintiff  should  be  cut  off  than  that  the  punish- 
ments mentioned  should  be  inflicted.  Nor  could  they 
order  the  hair  of  any  one,  Mongolian  or  other  person,  to 
be  clipped  within  an  inch  of  his  scalp.  That  measure 
was  beyond  their  power,  t 

*  Act  of  April  4,  1870.    Session  Laws  of  1869-70,  p.  717. 

t  NOTE  — "  There  is  and  can  be  no  authority  in  the  state  to  punish  as  criminal  such  prac- 
tices or  fashions  as  are  indifferent  in  themselves,  and  the  observance  of  which  does  not 


The  second  objection  to  the  ordinance  in  question  is 
equally  conclusive.  It  is  special  legislation  on  the  part 
of  the  supervisors  against  a  class  of  persons  who,  under 
the  constitution  and  laws  of  the  United  States,  are  enti- 
tled to  the  equal  protection  of  the  laws.  The  ordinance 
was  intended  only  for  the  Chinese  in  San  Francisco. 
This  was  avowed  by  the  supervisors  on  its  passage,  and 
was  so  understood  by  every  one.  The  ordinance  is  kno\vn 
in  the  community  as  the  "  queue  ordinance,"  being  so 


prejudice  the  community  or  interfere  with  the  proper  liberty  of  any  of  its  members. 
No  better  illustration  of  one's  rightful  liberty  in  this  regard  can  be  given  than  the  fashion 
of  wearing  the  hair.  If  the  wearing  of  a  queue  can  be  made  unlawful,  so  maybe  the 
wearing  of  curls  by  a  lady  or  of  a  mustache  by  a  beau,  and  the  state  may,  at  its  discre- 
tion, fix  a  standard  of  hair-dressing  to  which  all  shall  conform.  The  conclusive  answer 
to  any  such  legislation  is,  that  it  meddles  with  that  which  is  no  concern  of  the  state,  and 
therefore  invades  private  right.  The  state  might,  with  even  more  color  of  reason,  regu- 
late the  tables  of  its  citizens  than  their  methods  of  wearing  their  hair ;  for  the  first  might 
do  something  towards  establishing  temperance  in  eating,  while  the  other  would  be  sim- 
ply absxird  and  ridiculous. 

"  But  if  the  state  cannot  regulate  the  fashions  of  the  hair  of  those  outside  the  prisons, 
what  right  can  it  have  to  regulate  them  for  persons  in  confinement  under  its  laws  ?  In 
other  words,  what  is  there  in  the  fact  that  one  is  undergoing  confinement  for  a  breach  of 
the  penal  laws  that  can  enlarge  the  authority  of  the  state  in  this  regard  ? 

"  The  common  impression  that  a  prisoner  under  sentence  is  pretty  much  at  the  arbi- 
trary disposal  of  his  keeper  is  not  only  exceedingly  erroneous,  but  it  is  one  that  leads  to 
many  abuses.  The  principle  that  limits  his  power  we  suppose  to  be  clear  enough  ;  he 
may  do  whatever  is  necessary  to  give  complete  effect  to  the  sentence  of  the  law,  but  he 
cannot  go  a  step  further,  because  the  prisoner  is  confided  to  him  for  that  purpose,  and  for 
no  other. 

"  He  may  therefore  subject  him  to  the  restraint  of  irons  if  necessary  to  his  detention  ; 
he  may  compel  him  to  submit  to  sanitary  regulations  essential  to  health  ;  he  may  force 
him  to  work,  if  such  is  the  sentence  ;  he  may  require  him  to  wear  the  prison  uniform, 
not  only  because  of  his  convenience,  but  because  of  its  utility  in  preventing  escapes,  and 
he  may  compel  the  observance  of  other  regulations  which  have  the  general  purpose  of 
the  sentence  in  view,  and  are  not  purely  arbitrary.  But  if  female  prisoners  were  sub- 
jected to  regulations  shocking  to  the  modesty  of  a  virtuous  woman,  or  male  prisoners  to 
those  of  an  indecent  nature,  there  should  be  no  difficulty  in  holding  that  their  rights 
were  violated.  Convicts  have  all  the  rights  of  other  citizens,  except  as  these  are  limited 
by  the  sentence  of  the  law  and  proceedings  for  its  proper  execution 

"  If  the  cutting  off  of  the  queue  could  be  defended  as  a  sanitary  regulation,  or  as  being 
needful  and  proper  to  prevent  escapes,  or  as  removing  something  that  interfered  with  the 
performance  of  the  convict's  labor,  when  labor  is  a  part  of  his  punishment,  there  would 
be  a  show  of  reason  for  saying  that  the  regulation  came  within  the  implied  powers  of  the 
prison  authorities.  But  nothing  of  this  sort  can  be  pretended.  The  wearing  of  the  hair 
in  this  way  is  no  more  unhealthy  than  female  fashions  of  the  hair  in  general,  and  the 
convict  can  be  kept  as  well  and  can  work  as  well  with  it  on  as  with  it  oft'.  The  regulation 
for  the  cutting  off  of  the  queue  is,  therefore,  a  regulation  not  important  to  the  preserva- 
tion of  discipline  in  the  prison  or  to  the  due  enforcement  of  the  sentence  to  imprison- 
ment, and  is  therefore  illegitimate  and  illegal  "—Judge  Cooley  in  note  to  thin  case,  Vol.  18, 
A mer.  Law.  Reg.,  p.  685. 
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designated  from  its  purpose  to  reach  the  queues  of  the 
Chinese,  and  it  is  not  enforced  against  any  other  persons. 
The  reason  advanced  for  its  adoption,  and  now  urged  for 
its  continuance,  is,  that  only  the  dread  of  the  loss  of  his 
queue  will  induce  a  Chinaman  to  pay  his  fine.  That  is  to 
say,  in  order  to  enforce  the  payment  of  a  fine  imposed 
upom  him,  it  is  necessary  that  torture  should  be  super- 
added  to  imprisonment.  Then,  it  is  said,  the  Chinaman 
will  not  accept  the  alternative,  which  the  law  allows,  of 
working  out  his  fine  by  his  imprisonment,  and  the  state 
or  county  will  be  saved  the  expense  of  keeping  him  dur- 
ing the  imprisonment.  Probably  the  bastinado,  or  the 
knout,  or  the  thumbscrew,  or  the  rack,  would  accomplish 
the  same  end ;  and  no  doubt  the  Chinaman  would  prefer 
either  of  these  modes  of  torture  to  that  which  entails  upon 
him  disgrace  among  his  countrymen  and  carries  with  it 
the  constant  dread  of  misfortune  and  suffering  after  death. 
It  is  not  creditable  to  the  humanity  and  civilization  of  our 
people,  much  less  to  their  Christianity,  that  an  ordinance 
of  this  character  was  possible. 

The  class  character  of  this  legislation  is  none  the  less 
manifest  because  of  the  general  terms  in  which  it  is  ex- 
pressed. The  statements  of  supervisors  in  debate  on  the 
passage  of  the  ordinance  cannot,  it  is  true,  be  resorted  to 
for  the  purpose  of  explaining  the  meaning  of  the  terms 
used  ;  but  they  can  be  resorted  to  for  the  purpose  of  as- 
certaining the  general  object  of  the  legislation  proposed, 
and  the  mischiefs  sought  to  be  remedied.  Besides,  we 
cannot  shut  our  eyes  to  matters  of  public  notoriety  and 
general  cognizance.  When  we  take  our  seats  on  the  bench 
we  are  not  struck  with  blindness,  and  forbidden  to  know 
as  judges  what  we  see  as  men  ;  and  where  an  ordinance, 
though  general  in  its  terms,  only  operates  upon  a  special 
race,  sect,  or  class,  it  being  universally  understood  that  it 
is  to  be  enforced  only  against  that  race,  sect,  or  class,  we 
may  justly  conclude  that  it  was  the  intention  of  the  body 
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adopting  it  that  it  should  only  have  such  operation,  and 
treat  it  accordingly.  We  may  take  notice  of  the  limitation 
given  to  the  general  terms  of  an  ordinance  by  its  practical 
construction  as  a  fact  in  its  history,  as  we  do  in  some  cases 
that  a  law  has  practically  become  obsolete.  If  this  were 
not  so,  the  most  important  provisions  of  the  constitution, 
intended  for  the  security  of  personal  rights,  would,  by  the 
general  terms  of  an  enactment,  often  be  evaded  and  prac- 
tically annulled.  (Brown  v.  Piper,  1  Otto.  42  ;  Ohio  Life 
Ins.  and  Trust  Co.  v.  Debolt,  16  How.  435  ;  Scott  v.  Sand- 
ford,  19  Id.  407.)  The  complaint  in  this  case  shows  that 
the  ordinance  acts  with  special  severity  upon  Chinese 
prisoners,  inflicting  upon  them  suffering  altogether  dis- 
proportionate to  what  would  be  endured  by  other  pris- 
oners if  enforced  against  them.  Upon  the  Chinese  pris- 
oners its  enforcement  operates  as  "  a  cruel  and  unusual 
punishment." 

Many  illustrations  might  be  given  where  ordinances, 
general  in  their  terms,  would  operate  only  upon  a  special 
class,  or  upon  a  class,  with  exceptional  severity,  and  thus 
incur  the  odium  and  be  subject  to  the  legal  objection  of 
intended  hostile  legislation  against  them.  We  have,  for 
instance,  in  our  community  a  large  number  of  Jews.  They 
are  a  highly  intellectual  race,  and  are  generally  obedient 
to  the  laws  of  the  country.  But,  as  is  well  known,  they 
have  peculiar  opinions  with  respect  to  the  use  of  certain 
articles  of  food,  which  they  cannot  be  forced  to  disregard 
without  extreme  pain  and  suffering.  They  look,  for  ex- 
ample, upon  the  eating  of  pork  with  loathing.  It  is  an 
offense  against  their  religion,  and  is  associated  in  their 
minds  with  uncleanness  and  impurity.  Now,  if  they  should 
in  some  quarter  of  the  city  overcrowd  their  dwellings  and 
thus  become  amenable,  like  the  Chinese,  to  the  act  con- 
cerning lodging-houses  and  sleeping  apartments,  an  ordi- 
nance of  the  supervisors  requiring  that  all  prisoners 
confined  in  the  county  jail  should  be  fed  on  pork  would 
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be  seen  by  every  one  to  be  leveled  at  them  ;  and,  notwith- 
standing its  general  terms,  would  be  regarded  as  a  special 
law  in  its  purpose  and  operation. 

During  various  periods  of  English  history,  legislation, 
general  in  its  character,  has  often  been  enacted  with  the 
avowed  purpose  of  imposing  special  burdens  and  restric- 
tions upon  Catholics  ;  but  that  legislation  has  since  been 
regarded  as  not  less  odious  and  obnoxious  to  animadver- 
sion than  if  the  persons  at  whom  it  was  aimed  had  been 
particularly  designated. 

But  in  our  country  hostile  and  discriminating  legislation 
by  a  state  against  persons  of  any  class,  sect,  creed,  or 
nation,  in  whatever  form  it  may  be  expressed,  is  forbidden 
by  the  fourteenth  amendment  of  the  constitution.  That 
amendment  in  its  first  section  declares  who  are  citizens  of 
the  United  States,  and  then  enacts  that  no  state  shall  make 
or  enforce  any  law  which  shall  abridge  their  privileges 
and  immunities.  It  further  declares  that  no  state  shall 
deprive  any  person  (dropping  the  distinctive  term  citizen) 
of  life,  liberty,  or  property,  without  due  process  of  law, 
nor  deny  to  any  person  the  equal  protection  of  the  laws. 
This  inhibition  upon  the  state  applies  to  all  the  instru- 
mentalities and  agencies  employed  in  the  administration 
of  its  government,  to  its  executive,  legislative,  and  judicial 
departments,  and  to  the  subordinate  legislative  bodies  of 
counties  and  cities.  And  the  equality  of  protection  thus 
assured  to  every  one  whilst  within  the  United  States,  from 
whatever  country  he  may  have  come,  or  of  whatever  race 
or  color  he  may  be,  implies  not  only  that  the  courts  of  the 
country  shall  be  open  to  him  on  the  same  terms  as  to  all 
others  for  the  security  of  his  person  or  property,  the  pre- 
vention or  redress  of  wrongs  and  the  enforcement  of  con- 
tracts ;  but  that  no  charges  or  burdens  shall  be  laid  upon 
him  which  are  not  equally  borne  by  others,  and  that  in 
the  administration  of  criminal  justice  he  shall  suffer  for 
his  offenses  no  greater  or  different  punishment. 


[THUVBBSITT; 
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Since  the  adoption  of  the  fourteenth  amendment,  con- 
gress has  legislated  for  the  purpose  of  carrying  out  its 
provisions  in  accordance  with  these  views.  The  revised 
statutes  re-enacting  provisions  of  law  passed  in  1870  de- 
clare that  "  all  persons  within  the  jurisdiction  of  the  United 
States  shall  have  the  same  right  in  every  state  and  terri- 
tory to  make  and  enforce  contracts,  to  sue,  be  parties,  give 
evidence,  and  to  the  full  and  equal  benefit  of  all  laws  and 
proceedings  for  the  security  of  persons  and  property  as 
is  enjoyed  by  white  citizens,  and  shall  be  subject  to  like 
punishment,  pains,  penalties,  taxes,  licenses  and  exactions 
of  every  kind,  and  to  no  other."  (Sec.  1977.)  They  also 
declare  that  "  every  person  who,  under  color  of  any  stat- 
ute, ordinance,  regulation,  custom  or  usage  of  any  state 
or  territory,  subjects,  or  causes  to  be  subjected,  any  citizen 
of  the  United  States,  or  other  person  within  the  jurisdic- 
tion thereof,  to  the  deprivation  of  any  rights,  privileges  or 
immunities  secured  by  the  constitution  and  laws,  shall  be 
liable  to  the  party  injured  in  an  action  at  law,  suit  in 
equity  or  other  proper  proceeding  for  redress."  (Sec. 
1979.) 

It  is  certainly  something  in  which  a  citizen  of  the  United 
States  may  feel  a  generous  pride  that  the  government  of 
his  country  extends  protection  to  all  persons  within  its 
jurisdiction  ;  and  that  every  blow  aimed  at  any  of  them, 
however  humble,  come  from  what  quarter  it  may,  is 
"  caught  upon  the  broad  shield  of  our  blessed  constitution 
and  our  equal  laws."* 

We  are  aware  of  the  general  feeling — amounting  to  posi- 
tive hostility — prevailing  in  California  against  the  Chinese, 
which  would  prevent  their  further  immigration  hither  and 
expel  from  the  state  those  already  here.  Their  dissimi- 
larity in  physical  characteristics,  in  language,  manners  and 
religion  would  seem,  from  past  experience,  to  prevent  the 
possibility  of  their  assimilation  with  our  people.  And 

*  Judge  Black's  argument  in  the  Fossat  case,  2  Wallace,  703. 
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thoughtful  persons,  looking  at  the  millions  which  crowd 
the  opposite  shores  of  the  Pacific,  and  the  possibility  at 
no  distant  day  of  their  pouring  over  in  vast  hordes  among 
us,  giving  rise  to  fierce  antagonisms  of  race,  hope  that 
some  way  may  be  devised  to  prevent  their  further  immi- 
gration. We  feel  the  force  and  importance  of  these  con- 
siderations ;  but  the  remedy  for  the  apprehended  evil  is 
to  be  sought  from  the  general  government,  where,  except 
in  certain  special  cases,  all  power  over  the  subject  lies. 
To  that  government  belong  exclusively  the  treaty-making 
power  and  the  power  to  regulate  commerce  with  foreign 
nations,  which  includes  intercourse  as  well  as  traffic,  and, 
with  the  exceptions  presently  mentioned,  the  power  to 
prescribe  the  conditions  of  immigration  or  importation  of 
persons.  The  state  in  these  particulars,  with  those  ex- 
ceptions, is  powerless,  and  nothing  is  gained  by  the  at- 
tempted assertion  of  a  control  which  can  never  be  admitted. 
The  state  may  exclude  from  its  limits  paupers  and  con- 
victs of  other  countries,  persons  incurably  diseased,  and 
others  likely  to  become  a  burden  upon  its  resources.  It 
may  perhaps  also  exclude  persons  whose  presence  would 
be  dangerous  to  its  established  institutions.  But  there  its 
power  ends.  Whatever  is  done  by  way  of  exclusion  be- 
yond this  must  come  from  the  general  government.  That 
government  alone  can  determine  what  aliens  shall  be  per- 
mitted to  land  within  the  United  States  and  upon  what 
conditions  they  shall  be  permitted  to  remain  ;  whether 
they  shall  be  restricted  in  business  transactions  to  such  as 
appertain  to  foreign  commerce,  as  is  practically  the  case 
with  our  people  in  China,  or  whether  they  shall  be  allowed 
to  engage  in  all  pursuits  equally  with  citizens.  For  re- 
strictions necessary  or  desirable  in  these  matters,  the  ap- 
peal must  be  made  to  the  general  government ;  and  it  is 
not  believed  that  the  appeal  will  ultimately  be  disre- 
garded. Be  that  as  it  may,  nothing  can  be  accomplished 
in  that  direction  by  hostile  and  spiteful  legislation  on  the 


14 

part  of  the  state,  or  of  its  municipal  bodies,  like  the  ordi- 
nance in  question — legislation  which  is  unworthy  of  a 
brave  and  manly  people.  Against  such  legislation  it  will 
always  be  the  duty  of  the  judiciary  to  declare  and  enforce 
the  paramount  law  of  the  nation. 

The  plaintiff  must  have  judgment  on  the  demurrer  to 
the  defendant's  plea  of  justification  ;  and  it  is  so  ordered.* 

•NOTE  1.—  In  Re  Ah  Fong,  reported  in  3  Sawyer,  144,  the  circuit  court  of  the  United 
States,  referring  to  the  police  power  of  the  state,  under  which  it  was  claimed  that  the  state 
could  exclude  certain  classes  of  persons  from  its  limits,  said  : 

"  It  is  undoubtedly  true  that  the  police  power  of  the  state  extends  to  all  matters  relat- 
ing to  the  internal  government  of  the  state  and  the  administration  of  its  laws  which  have 
not  been  surrendered  to  the  general  government,  and  embraces  regulations  affecting  the 
health,  good  order,  morals,  peace  and  safety  of  society.  Under  this  power  all  sorts  of  re- 
strictions and  burdens  may  be  imposed,  having  for  their  object  the  advancement  of  the 
welfare  of  the  people  of  the  state,  and  when  these  are  not  in  conflict  with  established 
principles,  or  any  constitutional  prohibition,  their  validity  cannot  be  questioned. 

"  It  is  equally  true  that  the  police  power  of  the  state  may  be  exercised  by  precautionary 
measxires  against  the  increase  of  crime  or  pauperism,  or  the  spread  of  infectious  diseases 
from  persons  coming  from  other  countries ;  that  the  state  may  entirely  exclude  convicts, 
lepers  and  persons  afflicted  with  incurable  disease  ;  may  refuse  admission  to  paupers, 
idiots,  lunatics  and  others  who,  from  physical  causes,  are  likely  to  become  a  charge  upon 
the  public,  until  security  is  afforded  that  they  will  not  become  such  a  charge,  and  may 
isolate  the  temporarily  diseased  until  the  danger  of  contagion  is  gone.  The  legality  of 
precautionary  measures  of  this  kind  has  never  been  doubted.  The  right  of  the  state  in 
this  respect  has  its  foundation,  as  observed  by  Mr.  Justice  Grier,  in  The  Passenger  cases, 
'  in  the  sacred  law  of  self-defense,  which  no  power  granted  to  congress  can  restrain  or 
annul.' 

"  But  the  extent  of  the  power  of  the  state  to  exclude  a  foreigner  from  its  territory  is 
limited  by  the  right  in  which  it  has  its  origin — the  right  of  self-defense.  Whatever  out- 
side of  the  legitimate  exercise  of  this  right  affects  the  intercourse  of  foreigners  with  our 
people,  their  immigration  to  this  country  and  residence  therein,  is  exclusively  within  the 
jurisdiction  of  the  general  government,  and  is  not  subject  to  state  control  or  interfer- 
ence." (p.  151.) 

In  Chy  Lung  v.  Freeman,  reported  in  2  Otto,  275,  the  supreme  court  of  the  United 
States,  referring  to  the  same  subject,  said  : 

"  We  are  not  called  upon  by  this  statute  (a  statute  of  California)  to  decide  for  or  against 
the  right  of  a  state,  in  the  absence  of  legislation  by  congress,  to  protect  herSelf,  by  neces- 
sary and  proper  laws,  against  paupers  and  convicted  criminals  from  abroad,  nor  to  lay 
down  the  definite  limit  of  such  right,  if  it  exist.  Such  a  right  can  only  arise  from  a 
vital  necessity  for  its  exercise,  and  cannot  be  carried  beyond  the  scope  of  that  necessity." 
(p.  280.) 

In  Railroad  Co.  \.  Husen,  reported  in  5  Otto,  485,  the  supreme  court  of  the  United 
States,  referring  further  to  this  subject,  said  : 

"  It  may  also  be  admitted  that  th^-police  power  of  a  state  jiistifies  the  adoption  of  pre- 
cautionary measures  against  social  evils.  Under  it  a  state  may  legislate  to  prevent  the 
spread  of  crime,  or  pauperism,  or  disturbance  of  the  peace  It  may  exclude  from  its 
limits  convicts,  paupers,  idiots  and  lunatics,  and  persons  likely  to  become  a  public  charge, 
as  well  as  persons  afflicted  by  contagious  or  infectious  diseases  ;  a  right  founded,  as  inti- 
mated in  The  Passenger  casex,  7  How.  283,  by  Mr.  Justice  Grier,  in  the  sacred  law  of  self- 
defense.  (Vide  3  Sawyer,  152.)  The  same  principle,  it  may  also  be  conceded,  would 
justify  the  exclusion  of  property  dangerous  to  the  property  of  citizens  of  the  state  :  for 
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example,  animals  having  contagious  or  infectious  diseases.  All  these  exertions  of  power 
are  in  immediate  connection  with  the  protection  of  persons  and  property  against  noxious 
acts  of  other  persons  or  such  a  use  of  property  as  is  injurious  to  the  property  of  others. 
They  are  self-defensive."  (p.  471.) 

NOTE  2. — "  Some  of  the  cases  in  which  legislatures  have  attempted  to  avoid  the  pro- 
hibition of  special  legislation  by'passing  laws  general  in  form,  but  applicable  to  single 
cases  only,  are  instructive.  It  is  known  that  many  of  the  states  have  gone  a  great  ways 
in  requiring  general  legislation  wherever  it  could  be  made  applicable,,  and  in  forbidding 
special  acts,  in  many  cases.  These  provisions  are  often  found  to  run  counter  to  the  de- 
sires of  legislators,  and  they  are  then  evaded,  if  evasion  is  f  otind  to  be  practicable.  Thus 
a  legislature  forbidden  to  grant  divorces  may  undertake  to  empower  a  court  to  do  so  in  a 
particular  and  exceptional  case.  (Teft  v.  Teft.  3  Mich.  67 ;  Simonds  v.  Simonds,  103 
Mass.  572.)  Or,  having  no  power  to  impose  a  pecuniary  obligation  upon  a  municipality, 
may  attempt  to  do  so  indirectly,  by  giving  validity  and  force  to  the  unauthorized  action 
of  individuals.  <  Hasbroxck  v.  Milwaukee.  13  Wis.  37  ;  Marshall  v.  Silliman.  61  111.  218; 
see  Williams  v.  Bidleman.  7  Nev.  68:  Peo>  le  v.  Supervisors,  etc.,  16  Mich.  254.)  Or, 
fceing  prohibited  from  passing  incorporation  acts,  may  attempt  to  so  remodel  and  extend 
the  corporate  powers  of  an  existing  corporation,  as,  in  effect,  to  create  a  new  corpora- 
tion." (San  Francisco  v.  Spring  Valley  Water  Works,  48  Cal.  493.) 

"  Many  such  illustrations  might  be  given,  but  the  principle  which  underlies  them  all 
is  the  same.  The  case  of  Devin»  v.  Commissioners  of  Cook  Co.,  84  111.  590,  is  particularly 
instructive.  It  was  there  held  that  designating  counties  as  a  class,  according  to  a  mini- 
mum population,  which  makes  it  absolutely  certain  but  one  county  in  the  state  can  avail 
itself  of  the  benefits  of  a  law  applicable  to  such  class,  is  nothing  but  a  device  to  evade  the 
<•<  institutional  provision  forbidding  special  legislation,  and  is  void  for  that  reason.  Com- 
pare Welker  v.  Potter,  18  Ohio,  N.  S.  85,  and  Kilgore  v.  Magee,  85  Penn.  St.  401,  which 
seem  to  be  contra,  but  are  distinguishable. 

"  If,  therefore,  the  legislation  condemned  in  the  principal  case  [the  one  here  reported] 
was  calculated  and  designed  to  be  offensive  to  and  inflict  pain  upon  people  of  one 
nationality  only,  and  would  have  been  void  if  in  terms  restricted  in  its  application  to  that 
people,  the  general  terms  in  which  it  is  couched  ought  not  to  save  it  from  condemnation." 

*  *  *  *  "  Punishments  are  limited  by  the  sentence  of  the  law,  and  whatever  is  im- 
posed beyond  that  is  illegal,  irrespective  of  its  tendency.  Moreover,  the  law  itself  is 
limited  in  respect  to  the  punishments  for  which  it  may  provide.  The  constitution  pro- 
hibits those  of  a  cruel  and  \inusual  nature,  but  the  requirement  of  equal  protection  of  the 
laws  to  all  persons  is  also  prohibitory.  When  the  law  imposes  a  punishment  which  only 
a  certain  class  of  persons,  because  of  peculiar  but  innocent  habits,  sentiments  or  beliefs, 
can  feel,  and  imposes  it  for  the  avowed  purpose  of  affecting  this  class  as  others  are  not 
affected,  it  seems  plain  that  not  only  is  the  equal  protection  of  the  laws  denied  to  the 
class,  but  that  they  are  directly  and  purposely  subjected  to  pains  and  penalities  which 
others  of  different  habits,  sentiments  or  beliefs  are  never  expected  to  feel."-  Judge  Cooley 
in  Vol.  18  Am.tr.  Law.  Reg.,  684, 

(Reported  in  5  Sawyers  Circuit  Court  Jteports,  p.  552.) 
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NOTE  3. 

MISAPPREHENSIONS     RESPECTING     THE    ABOVE    DECISION 
CORRECTED    BY    ONE   OF   THE   COUNSEL   IN   THE   CASE. 


SAN  FRANCISCO,  September  7,  1883. 
EDITOR  OF  THE  POST  : 

The  following  letter  was  handed  to  the  Call  for  publi- 
cation, but  after  detaining  it  for  ten  days  that  paper  de- 
clined to  publish  it.     Will  you  please  insert  it  in  the  Post  ? 
Very  respectfully, 

J.  E.  MCELRATH. 


[From  the  San  Francisco  Call  of  Aug.  16,  1883.] 
CUTTING  OFF  THEIR  QUEUES. 

Notwithstanding  the  decision  of  Justice  Field,  delivered  in  the  United 
States  Circuit  Court  of  California,  that  it  was  unlawful  to  cut  off  the 
queues  of  criminal  Chinamen — though  that  course  is  pursued  toward 
criminal  white  men — the  New  Jersey  authorities  take  a  different  view  of 
the  matter.  Five  of  the  Mongols  were  convicted,  at  Paterson,  of  an  at- 
tempt to  murder  one  of  their  countrymen,  a  laundry  man,  because  he 
washed  for  lower  wages  than  is  prescribed  by  the  Chinese  standard,  and 
sentenced  to  one  year  each  in  the  State  Prison.  The  rule  of  the  New 
Jersey  State  Prison,  the  same  as  in  California,  is  to  cut  the  hair  of  all 
convicts  close.  When  the  shears  in  the  hands  of  the  prison  official  were 
raised  to  perform  this  duty  on  the  Chinese  offenders,  they  broke  out  in 
pathetic  lamentations ;  but  the  prison  officer  was  inexorable,  and  their 
queues  had  to  go.  In  this  connection  it  may  be  stated  that  when  a  girl 
is  sent  to  the  House  of  Correction  in  this  city  her  hair  is  cut  close  off, 
the  same  as  that  of  the  male  offenders,  including  Chinamen,  notwith- 
standing Judge  Field's  decision.  It  is  difficult  to  see  why  the  penalty  of 
the  violated  law  should  not  be  visited  the  same  on  Chinamen  as  on  white 
people.  If  to  wear  queues  be  a  part  of  their  religion  and  a  badge  of 
national  honor,  the  argument  might  serve  in  China ;  but  the  laws  of  this 
country  are  passed  without  reference  to  the  Chinese  code,  and  are  en- 
forced with  an  equality  that  knows,  or  should  know,  no  distinction  be- 
tween criminals  on  account  of  complexion  or  race. 
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SAN  FRANCISCO,  August  16,  1883. 
The  Editor  of  the  Call  : 

I  find  the  above  in  your  paper  of  this  morning.  You 
evidently  suppose  that  Judge' Field  has  decided  that  the 
state  cannot  provide  for  cutting  of  the  queues  off  Chinese 
who  are  convicted  of  criminal  offences,  when  they  are 
sent  to  prison.  Similar  statements  are  frequently  made  by 
other  papers.  Now  I  was  counsel  in  the  celebrated  Queue 
case,  and  let  me  say  to  you  that  Judge  Field  never  de- 
cided anything  that  you  impute  to  him.  For  many  years 
the  Judge  has  declined  to  make  any  correction  of  news- 
paper attacks  upon  himself  or  his  opinions,  however  un- 
true. He  has  not  attempted  to  correct  this  one.  Let  me 
tell  you  what  he  did  decide  :  The  cutting  off  the  queues 
of  the  Chinese,  as  ordered  by  an  ordinance  of  the  Board 
of  Supervisors,  was  presented  to  him  in  two  aspects — first, 
as  a  punishment ;  second,  as  a  sanitary  measure. 

1.  As  apunishment,  the  Judge  held  that  the  Supervisors 
could  not  add  to  that  which  the  state  had  prescribed  for  a 
violation  of  the  cubic  air  law,  which  was  fine  or  imprison- 
ment.    The  Supervisors  thought  they  could  add  to  it  the 
cutting  off  of  the  queues,  and  that  that  would  inspire  the 
Chinese  with  such  terror  as  to  induce  them  to  pay  the 
fines    imposed    rather    than    suffer   imprisonment,  which 
would  discharge  the  fine  at  the  rate  of  t\vo  dollars  a  day. 
This  the  Judge  held  could  not  be  done  by  the  Supervisors. 
They  were  not  invested  by  the  Legislature  with  any  such 
power.     The  Legislature  could  undoubtedly  have  authorized 
it,  but  had  not  done  so. 

2.  As  a  sanitary  measure,  the  Judge  held  that  under  the 
law  then  existing,  it  was  not  for  the  Board  of  Supervisors 
to  prescribe  what  regulations  should  be  adopted  for  the 
health  of  the  prisoners  sent  to  jail,  but  for  the  Board  of 
Health.     This  latter  body  alone  could  prescribe  the  neces- 
sary sanitary  measures. 
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The  Judge  went  further  and  considered  the  measure  as 
one  directed  especially  against  the  Chinese.  The  whole 
records  of  the  Supervisors,  the  communications  of  the 
Mayor,  and  the  debates  of  the  members,  showed  that  the 
measure  was  intended  solely  for  the  Chinese,  and  not  for 
all  persons.  The  ordinance  directing  it  was  called  the 
Queue  Ordinance.  It  was  not  enforced  against  others.  It 
was  directed  and  enforced  solely  against  the  Chinese. 
Contemporary  history  is  always  admissible  to  show  the 
object  of  legislation.  It  is  only  in  that  way  we  limit  the 
general  terms  used  in  the  legislation  of  the  South  when 
slavery  existed.  With  statutes  declaring  the  equality  of  all 
men,  slavery  could  not  otherwise  have  existed  for  a  day. 

The  Queue  ordinance,  considered  in  the  light  of  the 
history  attending  its  passage,  was  treated  as  special  legis- 
lation on  the  part  of  the  Supervisors  directed  against  a 
class,  and  as  such  the  Judge  held  it  was  prohibited  by  the 
Fourteenth  Amendment  of  the  Constitution,  declaring 
that  no  State  shall  deny  to  any  one  the  equal  protection  of 
the  laws. 

When,  some  years  previously  to  this  decision,  Mayor 
Alvord  vetoed  an  ordinance  directing  similar  treatment 
of  the  Chinese,  all  the  city  papers,  including  the  Bulletin, 
Alta  and  Call,  and  papers  throughout  the  country,  almost 
without  exception,  approved  of  it  on  the  same  grounds  as 
those  upon  which  Judge  Field  based  his  decision. 

A  law,  though  general  in  its  terms,  which  operates  with 
respect  to  a  practice  inoffensive  in  itself,  with  exceptional 
severity  upon  a  particular  class,  and  is  adopted  especially 
to  reach  them,  when  it  in  no  manner  interferes  with  the 
comfort  or  convenience  of  others,  can  hardly  be  called  a 
law  affording  equal  protection.  A  law  compelling  Jews 
to  eat  pork  would  operate  with  exceptional  cruelty  upon 
a  class,  and  not  the  less  so  because  applied  generally.  The 
queue  of  the  Chinese  is  his  badge  of  honor,  and  the  plead- 
ings in  the  Queue  case  stated  that  its  preservation  was  with 
them  a  religious  duty. 
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The  decision  of  Judge  Field  in  no  respect  denies  the 
power  of  the  State  over  criminals,  or  their  discipline  in 
prison,  and  it  is  an  error  to  so  represent  it.  It  has  re- 
ceived, in  an  elaborate  review,  the  commendation  of  Judge 
Cooley,  the  distinguished  writer  on  constitutional  law.  He 
says  that,  "  when  the  law  imposes  a  punishment  which  only 
a  certain  class  of  persons,  because  of  peculiar  but  innocent 
habits,  sentiments  or  beliefs,  can  feel,  and  imposes  it  for 
the  avowed  purpose  of  affecting  this  class,  as  others  are 
not  affected,  it  seems  plain  that  not  only  is  the  equal  pro- 
tection of  the  laws  denied  to  the  class,  but  that  they  are 
directly  and  purposely  subjected  to  pains  and  penalties 
which  others  of  different  habits,  sentiments  or  beliefs  are 
never  expected  to  feel."  (Am.  Law  Keg.,  Vol.  18,  page 
686.)  Judge  Campbell,  lately  of  the  Supreme  Court  of 
the  United  States,  also  approves  the  decision,  and  so  do 
all  the  present  Judges  of  that  Court. 

I  am  very  respectfully  yours, 

J.  E.  McELKATH. 


[Frmn  the  San  Francisco  MORNING  CALL.  March  21,  1880.] 


THE  CHINESE  QUESTION, 


VIEWS  OF  JUDGE  FIELD,  OF  THE  UNITED  STATES  SUPREME 

COURT. 


A  LETTER  TO  GENERAL  MILLER. 


A  Response  to  a  Recently  Published  Article  on  the  Absorbing 
Topic — Some  Sound  Principles  Advanced. 


The  March  number  of  the  Californian — the  new  monthly  magazine 
published  in  this  city — contains  a  very  forcible  and  well-written  article 
from  the  pen  of  General  John  F.  Miller,  on  *;  Certain  Phases  of  the  Chi- 
nese Question/'  It  was  sent  to  Judge  Field,  of  the  Supreme  Court  of 
the  United  States,  by  General  Miller,  who  has  received  in  reply  the  letter 
which  we  publish  below.  Some  of  our  citizens,  learning  from  General 
Miller  the  purport  of  the  letter,  telegraphed  Judge  Field  for  permission 
to  publish  it,  and  obtaining  his  consent  we  are  now  enabled  to  give  it  to 
the  public: 

Hon.  JOHN  F.  MILLER. 

DEAR  SIR:  I  have  much  pleasure  in  acknowledging  the 
receipt  of  the  Californian  for  March,  which  you  were  kind 
enough  to  send  me,  containing  your  article  on  "  Certain 
Phases  of  the  Chinese  Question." 

I  am  glad,  as  a  Californian,  to  see  that  another  effort  is 
being  made  to  resuscitate  the  publication  of  a  monthly 
periodical  in  our  State.  The  first  one  was  commenced,  I 


believe,  by  Mr.  Ewer,  now  an  Episcopal  clergyman  of  dis- 
tinction in  New  York;  The  second  one  was  edited,  I  think, 
for  some  time  by  Bret  Harte,  whose  contributions  to  it 
first  brought  him  into  prominent  notice.  This  new  publi- 
cation contains  several  interesting  arid  instructive  papers, 
and  will,  doubtless,  soon  win  its  way  to  popular  favor. 

Your  article  on  the  Chinese  I  have  read  with  great 
pleasure,  and  I  heartily  concur  with  you  in  most  of  the 
views  you  express  in  it.  I  have  always  regarded  the  im- 
migration of  the  Chinese  in  large  numbers  into  our  State 
as  a  serious  evil,  and  likely  to  cause  great  injury  to  the 
morals  of  our  people,  as  well  as  to  their  industrial  in- 
terests. No  one  who  visits  the  Pacific  Coast  can  fail 
to  perceive  its  injurious  results.  Your  article,  I  ven- 
ture to  say,  will  be  productive  of  much  good,  as  it  is 
temperately  and  dispassionately  written,  truthful  in  its 
statements,  forcible  in  its  argument,  and  statesmanlike  in 
its  suggestions;  and  coming  from  one  who  holds  a  high 
position  with  the  party  in  power,  it  cannot  fail  to  have 
great  weight  with  its  members,  who  desire  to  reach  a  cor- 
rect solution  of  the  Chinese  question.  I  think  that  you 
have  handled  the  subject  so  ably  and  pointedly,  and  in 
such  a  way,  too,  that  you  can  hardly  fail  to  obtain  the  ap- 
proval of  the  more  thoughtful  and  enlightened  on  this 
side  of  the  Continent.  I  agree  with  you  that  it  is  our  duty 
"  to  preserve  this  land  for  our  people  and  their  posterity 
forever;  to  protect  and  defend  American  institutions  and 
republican  government  from  the  Oriental  gangrene.  And 
this  is  the  duty  of  every  American  citizen." 

These  opinions  I  have  long  entertained;  indeed  ever 
since  the  evil  began  to  loom  up  in  its  present  proportions, 
though  I  have  had  no  sympathy  with  the  violent,  illegal, 


and  misdirected  efforts  so  often  made  to  get  rid  of  it.  You 
will  find  them  stated  in  an  interview  with  the  editor  of  the 
Argonaut,  and  reported  with  substantial  correctness  in  its 
issue  of  August  9th,  1879,  an  extract  from  which  I  beg  to 
subjoin  for  your  perusal.  I  then  said,  "  that  no  good  can 
come  from  a  resort  to  small  vexations  against  the  Chinese. 
To  deny  to  them  the  privilege  of  sending  to  China  their 
dead,  to  cut  off  their  queues,  to  subject  them  to  inconven- 
iences and  petty  annoyances  is  unworthy  a  generous  people, 
and  will  result  in  no  practical  benefit.  I  recognize  the 
Chinese  question  as  one  of  prominent  importance — a 
national  question,  demanding  the  consideration  of  jurists 
and  statesmen,  and  not  to  be  solved  by  a  resort  to  sanitary 
laws,  nor  by  local  and  municipal  police  regulations.  It  is 
a  broad  question,  to  be  discussed  by  broad-minded  men, 
and  determined  upon  principles  of  law  that  govern  nations 
in  their  intercourse  with  each  other.  This  question  cannot 
be  solved  by  San  Francisco  nor  California,  nor  is  it  a  local 
one,  nor  are  its  consequences  to  be  confined  to  this  side  of 
the  Continent.  *  *  *  *  I  am  aware  that  commercial 
intercourse  with  China  is  a  one-sided  affair,  and  that  the 
English,  German,  and  American  merchants  are  being 
driven  out  of  the  Chinese  trade,  and  that  the  Chinese 
merchants  have  monopolized  not  only  their  foreign  com- 
merce, but  the  navigation  of  their  own  coast  and  the  in- 
terior waters.  Xow,  what  is  the  remedy?  To  me  it 
seems  plain.  We  have  a  treaty  with  the  government  of 
China.  We  find  that  treaty,  in  its  practical  workings, 
one-sided.  It  is  not  equal.  The  Chinese  have  denied  to 
our  people  the  privilege  of  trading  with  the  interior  of 
China.  They  open  certain  ports,  known  as  treaty  ports, 
and  practically  deny  to  our  merchants  the  right  to  en- 


ter  any  other.  Americans  are  not  allowed  to  dig  in 
their  mines,  work  on  their  farms,  build  railroads,  nav- 
igate streams,  obtain  franchises,  and  are  restricted  in 
the  enjoyment  of  any  but  the  most  limited  privileges. 
They  are  not  allowed  the  freedom  of  the  country.  We 
may  not  peremptorily  abrogate  this  treaty,  because  to  do 
so  would  be  a  declaration  of  war,  but  we  may  say  to  the 
Chinese  authorities,  that  because  we  find  this  treaty  wrorks 
unequally,  and  to  the  disadvantage  of  our  people,  we  desire 
to  modify  it;  we  may  give  the  required  notice  of  six  months 
or  one  year;  we  may  then  make  another  treaty,  and  give 
to  the  Chinese  the  privileges  they  practically  accord  to 
us.  We  may  say  to  them,  your  people  shall  only  come 
to  the  United  States  and  shall  only  remain  here  for  the 
purpose  of  general  commerce  ;  you  shall  be  welcome  to 
certain  ports,  and  to  none  other  ;  you  shall  engage  only  in 
foreign  trade  ;  you  shall  be  excluded  from  all  employ- 
ments not  connected  with  or  incidental  to  foreign  com- 
merce ;  you  shall  be  allowed  the  privilege  of  crossing 
our  continent  in  pursuit  of  business;  you  may  be  welcome 
to  visit  any  part  of  our  land  ;  you  may  educate  your 
youth  in  our  colleges.  But  you  shall  not  send  to  us  an 
immigration  to  engage  in  the  general  industries  of  our 
country;  you  shall  not  send  a  population  to  become  per- 
manent residents  in  our  country  ;  you  shall  not  come 
into  competition  with  our  laborers;  you  shall  not  engage 
in  mechanical  and  manufacturing  employments;  you  shall 
not  own  or  till  our  agricultural  lands;  nor  shall  you  fill 
menial  employments.  Thus  the  question  may 

be  solved,  rationally,  speedily,  and  peacefully." 
.     The  want  of  reciprocity  in  the  benefits  of  the  treaty  is 
fully  stated  in  the  following  extract  from  a  communication 


made  by  our  Minister  in  China  to  the  State  Department, 
dated  May  16th,  1878: 

"A  very  few  words  are  needed  to  indicate  the  lack  of  reciprocity  be- 
tween us.  I  think  that  there  are  no  opportunities  of  residence,  or  of  en- 
terprise, from  which  the  Chinese  among  us  are  debarred.  They  can  go 
where  they  will  and  do  what  they  will  in  all  our  broad  domain.  But  it 
is  not  so  here.  Our  countrymen  may  reside  in  a  few  cities  only,  and  they 
may  engage  in  no  enterprise  outside  of  the  ordinary  interchange  of  com- 
modities and  their  transportation  between  defined  points.  Opportunities 
exist  to  develop  mines,  to  establish  furnaces  and  factories,  to  construct 
roads,  canals,  railroads,  and  telegraphs,  to  operate  these,  and  steam  or 
other  vessels  on  many  routes  not  now  open  to  them  ;  but  from  all  these 
and  many  other  important  branches  of  enterprise  we  are  effectually  and, 
perhaps,  hopelessly  shut  out.  Perhaps,  then,  the  time  has  arrived  when 
we  may  say  to  this  government  that  we  expect  a  more  perfect  reciprocity, 
and  that,  if  our  people  cannot  be  admitted  here  to  all  the  privileges  en- 
joyed by  theirs  in  our  country,  they  must  not  blame  us  if  we  demand 
such  a  revision  of  our  treaties  as  will  leave  us  free  to  meet  the  necessities 
of  our  situation.  It  is  very  certain  that  China  would  not  consent  to 
the  extension  of  the  privileges  enjoyed  by  foreigners  in  this  country, 
and  it  is  possible  that,  rather  than  do  this,  she  would  agree  to  such  a  re- 
vision of  our  treaties  as  I  have  indicated.  But  if  she  should  not  do  so, 
and  should  plant  herself  firmly  on  existing  treaties,  refusing  to  grant  us 
anything,  or  assent  to  the  withdrawal  of  any  privileges  from  her  people, 
we  would  have  proceeded,  nevertheless,  as  I  have  said,  in  an  honorable 
way,  and  could  then  consider  the  whole  situation,  and  determine  the  pol- 
icy which  would  most  conduce  to  our  welfare." 

A  modification  of  the  treaty  is,  in  my  opinion,  the  only 
way  to  deal  with  the  problem  of  their  exclusion.  They 
cannot  be  forced  out  of  the  country  by  raids  of  mobs  mal- 
treating their  persons  and  burning  their  houses.  The  pub- 
lic opinion  of  the  country  will  not  tolerate  any  such  vio- 
lence. It  is  vain  to  expect  any  countenance  from  the 
people  of  the  East  to  such  attempts.  Articles  like  that  of 
yours  in  the  Calif  ornian  will  do  infinitely  more  good  ;  and 
will  convince  them  that  it  would  be  wise,  just,  and  politic, 
and  not  in  conflict  with  our  traditional  policy,  to  insist 
upon  a  revision  of  our  treaty  so  as  to  place  the  Chinese  in 
this  country  upon  the  same  footing  as  Americans  are  now 
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placed  in  China,  and  thus  restrict  them  exclusively  to  the 
business  of  foreign  commerce.  This  would  be  a  practical 
and  statesmanlike  solution  of  the  whole  difficulty. 

Again  thanking  you  for  your  article,  I  am,  dear  sir,  very 
truly  yours, 

STEPHEN  J.  FIELD. 

WASHINGTON,  March  5, 1880. 
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A    POSSIBLE    SOLUTION 


OF  THE 


CHINESE   PROBLEM. 


Views  of  Mr.  Justice  FIELD,  from  the  San  Francisco  "  Argo- 
naut" of  August  9th,  1879. 

A  personal  conversation  with  the  Hon.  STEPHEN  J.  FIELD, 
Associate  Justice  of  the  Supreme  Court  of  the  United  States, 
enables  us  to  elaborate  the  idea  put  forth  by  himself  and 
the  Hon.  LORENZO  SAWYER,  Judge  of  the  United  States  Cir- 
cuit Court,  in  their  opinion  upon  what  is  known  as  the 
"  Queue  Ordinance:"  "  Independent  of  the  legal  questions 
involved,  I  am  of  the  opinion, "  said  Judge  FIELD,  * '  that  no 
good  can  come  from  a  resort  to  small  vexations  against  the 
Chinese.  To  deny  to  them  the  privilege  of  sending  to  China 
their  dead,  to  cut  off  their  queues,  to  subject  them  to  incon- 
veniences and  petty  annoyances,  is  unworthy  a  generous  peo- 
ple, and  will  result  in  no  practical  benefit.  I  recognize  the 
Chinese  question  as  one  of  prominent  importance — a  na- 
tional question,  demanding  the  consideration  of  jurists  and 
statesmen,  and  not  to  be  solved  by  a  resort  to  sanitary  laws, 
nor  by  local  and  municipal  police  regulations.  It  is  a  broad 
question,  to  be  discussed  by  broad-minded  men,  and  deter- 
mined upon  principles  of  law  that  govern  nations  in  their 
intercourse  with  each  other.  This  question  cannot  be  solved 
by  San  Francisco  nor  California;  nor  is  it  a  local  one,  nor  are 


2 

its  consequences  to  be  confined  to  this  side  of  the  continent.  I 
am  impressed  with  the  fact  that  there  is  danger  in  a  military 
point  of  view,  and  the  fact  that  China  is  purchasing 
armor-clad  war-vessels  from  England — is  opening  her  own 
workshops  for  the  construction  of  iron-clad  ships,  is  import- 
ing and  manufacturing  aims  of  precision,  is  increasing, 
arming,  and  drilling  her  arm y  and  navy — is  worth  the  con- 
sideration of  our  people.  I  am  aware  that  commercial  inter- 
course with  China  is  a  one-sided  affair,  and  that  the  English, 
German,  and  Amercan  merchants  are  being  driven  out  of  the 
Chinese  trade,  and  that  the  Chinese  merchants  Lave  monop- 
olized not  only  their  foreign  commerce,  but  the  navigation  of 
their  own  coast  and  the  interior  waters.  Now,  what  is  the 
remedy  ?  To  me  it  seems  plain.  We  have  a  treaty  with  the 
government  of  China.  "We  find  that  treaty,  in  its  practical 
workings,  one-sided.  It  is  not  equal.  The  Chinese  have  de- 
nied to  our  people  the  privilege  of  trading  with  the  interior 
of  China;  they  open  certain  ports,  known  as  treaty  ports,  and 
practically  deny  to  our  merchants  the  right  to  enter  any  other; 
Americans  are  not  allowed  to  dig  in  their  mines,  work  on 
their  farms,  build  railroads,  navigate  streams,  obtain  fran- 
chises, and  are  restricted  in  the  enjoyment  of  any  but  the 
most  limited  privileges.  They  are  not  allowed  the  freedom 
of  the  country.  We  may  not  peremptorily  abrogate  this  treaty, 
because  to  do  so  would  be  a  declaration  of  war;  but  we  may 
say  to  the  Chinese  authorities,  that  because  we  find  this  treaty 
works  unequally  and  to  the  disadvantage  of  our  people,  we 
desire  to  modify  it;  we  may  give  the  required  notice  of  six 
months  or  one  year;  we  may  then  make  another  treaty,  and  give 
to  the  Chinese  the  privileges  they  practically  accord  to  us. 
We  may  say  to  them,  your  people  shall  only  come  to  the  United 
States  and  shall  only  remain  here  for  the  purpose  of  general 
commerce;  you  shall  be  welcome  to  certain  ports  and  to  none 
other;  you  shall  engage  only  in  foreign  trade;  you  shall  be 
excluded  from  all  employments  not  connected  with  or  inci- 
dental to  foreign  commerce;  you  shall  be  allowed  the  privi- 
lege ®f  crossing  our  continent  in  pursuit  of  business;  you 
may  be  welcome  to  visit  any  port  of  our  land;  you  may  edu- 
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cate  your  youth  in  our  colleges.  But  you  shall  not  send  to 
us  an  immigration  to  engage  in  the  general  industries  of  our 
country;  you  shall  not  send  a  population  to  become  perma- 
nent residents  in  our  country;  you  shall  not  come  into  com- 
petition with  our  laborers ;  you  shall  not  engage  in  mechan- 
ical and  manufacturing  employments;  you  shall  not  own  or 
till  our  agricultural  lands;  you  shall  not  fill  menial  employ- 
ments. Those  who  are  now  here,  it  is  perhaps  well  enough 
to  allow  to  remain.  If  there  are  one  hundred  thousand  of 
them,  they  will  disappear  in  a  short  time  from  natural  causes; 
many  will  return  voluntarily;  they  will  be  absorbed.  What 
forty  millions  of  white  people  will  do  with  any  part  of  one 
hundred  thousand  male  Chinese,  is  not  a  consideration  of 
consequence,  and  will  soon  be  disposed  of.  Thus,  the  ques- 
tion may  be  solved,  rationally,  speedily  and  peacefully."  Pres- 
ent at  this  conversation,  which  we  have  undertaken  to  give 
in  substance,  was  General  Irwin  McDowell  and  Mr.  White- 
law  Keid,  of  the  New  York  Tribune.  These  views  met,  (as 
we  understood,)  their  approval.  It  was  a  social  occasion, 
the  conversation  often  interrupted.  If  we  have  not  given  its 
spirit,  we  hope  our  statement  will  serve  at  least  as  an  incen- 
tive and  an  apology  for  these  gentlemen  to  set  us  right,  and 
inform  our  readers  of  their  real  views  upon  this  topic.  We 
are  alarmed  upon  this  coast  at  this  incursion  of  Chinese.  It 
is  not  avarice,  greed,  or  cowardice  that  prompts  us,  and  all 
classes  of  our  society,  to  say  to  the  law-makers  and  opinion- 
makers  of  the  East  that  we  have  a  serious  apprehension  of 
the  consequences  of  Chinese  immigration.  In  the  language 
of  Senator  Booth,  we  declare  that  it  is  our  conviction  "that 
the  practical  issue  is,  whether  the  civilization  of  this  coast, 
its  society,  morals,  and  industry,  shall  be  of  American  or 
Asiatic  type."  It  is  to  us  a  question  of  property,  civiliza- 
tion and  existence.  We  are  in  earnest,  we  are  compelled  to 
be,  and  what  we  now  demand  is  that  the  American  people 
shall  consider  this  question.  We  do  not  ask  for  action  or 
legislation  except  as  the  result  of  mature  and  deliberate 
thought — conviction  following  investigation,  action  following 
conviction. 


Letter  of  Prof.  JOHN  NORTON  POMEROY,  on  the  same  subject,  from 
the  San  Francisco  "Evening  Bulletin"  of  July  1th,  1879. 

EDITOR  BULLETIN:  In  his  opinion,  delivered  to-day  in  the 
case  of  Ho  Ah  How  vs.  Nunan — the  "Queue  Case" — Mr. 
Justice  FIELD  suggests  a  course  to  be  pursued  by  the  United 
States  Government,  which  would  be  a  practicable,  easy  and 
complete  solution  of  the  Chinese  problem.  His  opinion  re- 
iterates the  doctrine,  which  has  often  been  affirmed  by  the 
Courts,  and  which  every  student  of  Constitutional  law  knows 
to  be  elementary,  that  the  powers  of  the  individual  States  to 
deal  with  the  matter,  by  virtue  of  their  so-called  police  au- 
thority, is  extremely  narrow  and  imperfect,  utterly  incompe- 
tent to  cope  with  the  subject  in  all  its  relations.  The  rem- 
edy, therefore,  must  come  from  the  General  Government. 
The  only  question  is,  what  can  the  National  Government  be 
induced  to  do  by  way  of  relief  to  the  Pacific  States?  It 
will,  of  course,  do  nothing  substantial,  unless  it  is  guided 
and  sustained  by  an  enlightened  public  opinion  in  all  parts 
of  the  country.  It  is  useless  to  expect  that  the  National 
Government  will  ever  adopt  the  policy  of  absolutely  prohib- 
iting the  immigration  and  residence  of  Chinese,  and  of 
wholly  expelling  those  who  are  now  within  our  territory. 
The  people  of  the  United  States  will  never  consent  to  aban- 
don, in  this  manner,  one  of  their  most  cherished  principles 
of  international  conduct,  and  to  return  to  the  methods  of  the 
feudal  ages.  But,  on  the  other  hand,  the  policy  of  reciproc- 
ity— of  treating  the  Chinese  in  our  country  in  the  same  man- 
ner that  American  citizens  are  practically  treated  in  China — 
would  be  equitable,  statesmanlike  and  practicable;  in  fact, 
it  is  the  only  method  of  dealing  with  a  government  like  that 
of  China.  How  are  American  citizens  treated  in  China  ?  It 
is  a  fact  which  no  intelligent  person  can  deny,  that,  notwith- 
standing all  the  general  permissive  language  of  the  Burlin- 
game  Treaty,  American  citizens  residing  within  the  territory 
of  China  are  practically  restricted  to  two  occupations,  viz. 
the  carrying  on  foreign  commerce  and  traveling.  The  only 
industrial  pursuit  in  which  our  citizens  are  freely  permitted 


to  engage,  is  that  of  carrying  on  foreign  commerce  in  the  few 
treaty  ports.  No  American  is  engaged  in  the  business  of 
retail  trading,  or  manufacturing,  or  cultivating  the  soil,  or  in 
any  one  of  the  numberless  occupations  in  which  Chinamen 
are  employed  on  this  coast ;  and  any  attempt  of  an  American 
to  engage  in  such  employments  would  be  speedily  and  effect- 
ually put  down.  The  policy  of  the  Chinese  Government 
and  people  is  very  different  in  this  respect  from  that  of  the 
Japanese.  Even  when  foreigners  have  been  employed  to 
instruct  the  native  Chinamen  in  such  matters  as  steam 
engineering  and  manufacturing  of  different  kinds,  they  are 
always  dismissed  as  soon  as  the  natives  have,  by  their  wonder- 
ful faculty  of  imitation,  acquired  the  necessary  skill.  The 
Chinese  Government  use  foreign  skill  and  help  only  so  far 
as  is  absolutely  necessary,  and  rely  wholly  upon  native  labor, 
even  in  carrying  out  its  scheme  of  improvements.  It  is  now 
exhibiting  this  policy  by  sending  large  numbers  of  young 
men  to  the  United  States  to  be  educated  at  its  own  expense 
in  our  colleges  and  scientific  schools.  "Whether  all  this  be 
the  result  of  their  laws  or  not,  the  fact  is  undeniable  that 
American  citizens  in  China  are  practically  and  rigorously 
excluded  from  all  industrial  avocations,  from  all  kinds  of 
business  and  trade,  except  that  of  foreign  commerce  carried 
on  within  the  territorial  limits  of  the  treaty  ports.  In  addi- 
tion to  this  single  business,  our  citizens  are,  with  great  reluc- 
tance and  with  many  obstacles,  suffered  to  travel  over  some 
parts  of  the  Empire.  There  is  no  reason  why  the  United 
States  Government  should  not  adopt  exactly  the  same  policy 
towards  the  Chinese  who  come  to  our  shores.  While  not 
forbidding  a  single  Chinaman  to  immigrate  and  to  reside 
within  our  territory,  Congress  might  place  the  same  limits 
upon  his  occupations  here  which  are  placed  upon  our  citizens 
there  ;  might  permit  him  to  engage  in  foreign  commerce,  to 
travel  through  all  parts  of  the  country,  and  to  be  educated 
in  our  own  colleges  and  schools,  and  might  prohibit  him 
from  all  other  industrial  pursuits  and  occupations.  There 
would  be  nothing  inequitable  in  this  policy,  and  its  adoption 
would  at  once  remove  all  causes  and  occasions  of  complaint 


on  account  of  his  competition  with  our  own  citizens.  Such 
a  policy  might  not  suit  the  Joseph  Cooks  and  H.  W.  Beech- 
ers,  and  others  of  the  humanitarian  school,  who  have  been 
so  liberal  with  their  instruction  to  the  people  of  California  ; 
but  it  would  be  a  statesmanlike  policy,  and  would  doubtless 
be  approved  by  all  those  who  really  think  on  the  subject  in 
every  part  of  the  country.  The  foregoing  is  the  plan  sug- 
gested by  Mr.  Justice  FIELD,  which  I  know  I  have  somewhat 
enlarged  and  developed.  J.  N.  P. 


Oar  Minister  to  China,  in  a  communication  to  the  State  De- 
partment, under  date  of  May  16,  1878,  speaks  of  the  want 
of  reciprocity  in  the  privileges  accorded  by  the  treaty  with 
t/iat  country,  as  follows  : 

"From  the  diplomatic  point  of  view,  we  have  always  been 
at  a  disadvantage  in  dealing  with  China.  We  have  volunta- 
rily accorded  to  her  people  within  our  borders  the  privileges 
ef  those  of  the  most  favored  nations.  China,  however,  has 
yielded  only  a  few  privileges  to  our  people,  and  we  are  con- 
stantly obliged  to  resort  to  diplomatic  representations  to  se- 
cure to  them  the  enjoyment  of  even  these.  As  a  consequence, 
we  are  always  asking  something  from  China,  while  she  has 
nothing  to  ask  from  us.  If,  however,  it  has  now  become  an 
object  for  her  to  secure  for  her  people  in  our  country  the 
privileges  so  freely  accorded  to  them,  the  situation  has 
changed,  and  may  be  taken  advantage  of  in  all  future  negoti- 
ations. 

"  A  very  few  words  are  needed  to  indicate  the  lack  of  reci- 
procity between  us.  I  think  that  there  are  no  opportunities 
of  residence,  or  of  enterprise,  from  which  the  Chinese  among 
us  are  debarred.  They  can  go  where  they  will  and  do  what 
they  will  in  all  our  broad  domain.  But  it  is  not  so  here. 
Our  countrymen  may  reside  in  a  few  cities  only,  and  they 
may  engage  in  no  enterprises  outside  of  the  ordinary  inter- 


change  of  commodities,  and  their  transportation  between 
defined  points.  Opportunities  exist  to  develop  mines,  to  es- 
tablish furnaces  and  factories,  to  construct  roads,  canals, 
railroads,  and  telegraphs,  to  operate  these,  and  steam  or 
other  vessels  on  many  routes  not  now  open  to  them ;  but  from 
all  these  and  many  other  important  branches  of  enterprise 
we  are  effectually  and,  perhaps,  hopelessly  shut  out.  Per- 
haps, then,  the  time  has  arrived  when  we  may  say  to  this 
government  that  we  expect  a  more  perfect  reciprocity,  and 
that,  if  our  people  cannot  be  admitted  here  to  all  the  privi- 
leges enjoyed  by  theirs  in  our  country,  they  must  not  blame 
us  if  we  demand  such  a  revision  of  our  treaties  as  will  leave 
us  free  to  meet  the  necessities  of  our  situation.  It  is  very 
certain  that  China  would  not  consent  to  the  extension  of  the 
privileges  enjoyed  by  foreigners  in  this  country,  and  it  is 
possible  that,  rather  than  do  this,  she  would  agree  to  such  a 
revision  of  our  treaties  as  I  have  indicated.  But  if  she 
should  not  do  so,  and  should  plant  herself  firmly  on  existing 
treaties,  refusing  to  grant  to  us  auything,  or  assent  to  the 
withdrawal  of  any  privileges  from  her  people,  we  would  have 
proceeded,  nevertheless,  as  I  have  said,  in  an  honorable  way, 
and  could  then  consider  the  whole  situation,  and  determine 
the  policy  which  would  most  conduce  to  our  welfare." 


A   POSSIBLE    SOLUTION 


CHINESE    PROBLEM 


u  .s 


The  case  of  the  Chinese  Laborer  from  Hong-Kong, 


WHETHER  A  TREATY  HAS  BEEN  VIOLATED  BY  THE  LEGISLATION  OF 
CONGRESS  SO  AS  TO  BE  THE  PROPER  OCCASION  OF  COMPLAINT  BY 
A  FOREIGN  GOVERNMENT  NOT  A  JUDICIAL  QUESTION. 


OPINION 

OF  THE 

U.  S.  CIRCUIT  COURT  OF  THE  NINTH  CIRCUIT, 

DELIVERED  BY 

MR.    JUSTICE    KIKLE), 

OF  U.  S.  SUPREME  COURT, 

AT  SAN  FRANCISCO,  SEPTEMBER  24,  1883. 

IN  THE  MATTER  OF  AH    LUNG,  ON  HABEAS  CORPUS. 


The  petitioner  sets  forth  that  he  is  unlawfully  restrained 
of  his  liberty,  and  detained  on  board  of  the  steamship 
"  Oceanic"  by  its  captain,  in  the  harbor  of  San  Francisco, 
and  that  the  alleged  ground  of  his  detention  is  that  he 
comes  within  the  Act  of  Congress  of  May  6, 1882,  "  to 
execute  certain  treaty  stipulations  relating  to  Chinese." 
(22  Stats.  58.) 

The  petitioner  is  a  Chinese  by  race,  language  and  color, 
and  has  all  the  peculiarities  of  the  subjects  of  China.  He 
is  also  a  laborer;  but  he  was  born  on  the  Island  of  Hong- 
Kong  after  it  was  ceded  to  Great  Britain.  He  claims, 
therefore,  to  be  a  British  subject,  and  as  such  exempt 
from  the  Act  of  Congress.  But  for  his  birth  in  the  British 
dominions  it  is  conceded  that  he  would  be  within  the  pro- 
visions of  the  Act.  Does  this  fact  take  him  out  of  them  ? 
The  answer  to  this  question  depends  upon  their  meaning, 
and  not  upon  the  fact  that  he  owes  allegiance  to  another 


sovereign  than  that  of  China.  Undoubtedly  the  Courts 
will  always  construe  legislation  in  harmony  with  treaty 
stipulations,  where  its  sole  purpose  is  to  carry  them  into 
effect.  It  will  not  be  presumed,  in  the  absence  of  clear 
language  to  that  purport,  that  Congress  intended  to  disre- 
gard the  requirements  of  a  treaty  with  a  foreign  Govern- 
ment, or  to  abrogate  any  of  its  clauses.  At  the  same  time, 
an  Act  of  Congress  must  be  construed  according  to  its 
manifest  intent,  and,  so  far  as  the  Courts  are  concerned, 
must  be  enforced.  A  treaty  is  in  its  nature  a  contract  be- 
tween two  nations,  and  by  writers  on  public  law  is  gener- 
ally so  treated,  and  not  as  having  of  itself  the  force  of  a 
legislative  act.  The  Constitution  of  the  United  States, 
however,  places  both  treaties  and  laws,  made  in  pursuance 
thereof,  in  the  same  category,  and  declares  them  to  be  the 
supreme  law  of  the  land.  It  does  not  give  to  either  a  par- 
amount authority  over  the  other.  So  far  as  a  treaty  ope- 
rates by  its  own  force  without  legislation,  it  is  to  be  re- 
garded by  the  Courts  as  equivalent  to  a  legislative  act, 
but  nothing  further.  If  the  subject  to  which  it  relates  be 
one  upon  which  Congress  can  also  act,  that  body  may 
modify  its  provisions  or  supersede  them  entirely.  The 
immigration  of  foreigners  to  the  United  States,  and  the 
conditions  upon  which  they  shall  be  permitted  to  remain, 
are  appropriate  subjects  of  legislation  as  well  as  of  treaty 
stipulation.  No  treaty  can  deprive  Congress  of  its  power 
in  that  respect.  As  said  by  Mr.  Justice  Curtis  in  the  case 
of  Taylor  v.  Morton :  "  Inasmuch  as  treaties  must  continue 
to  operate  as  part  of  our  municipal  law,  and  be  obeyed 
by  the  people,  applied  by  the  judiciary  and  executed  by 
the  President,  while  they  continue  unrepealed;  and  inas- 
much as  the  power  of  repealing  these  municipal  laws 
must  reside  somewhere,  and  nobody  other  than  Congress 
possesses  it,  then  legislative  power  is  applicable  to  such 
laws  whenever  they  relate  to  subjects  which  the  Constitu- 
tion has  placed  under  that  legislative  power."  (2  Curtis 
Cir.  Ct.  Rep.  459.) 
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An  Act  of  Congress,  then,  upon  a  subject  within  its  leg- 
islative power  is  as  binding  upon  the  Courts  as  a  treaty 
on  the  same  subject.  Both  are  binding  except  as  the  latter 
one  conflicts  or  interferes  with  the  former.  If  the  nation 
with  whom  we  have  made  the  treaty  objects  to  the  action 
of  the  Legislative  Department,  it  may  present  its  com- 
plaint to  the  Executive  Department,  and  take  such  other 
measures  as  it  may  deem  that  justice  to  its  own  citizens 
or  subjects  requires.  The  Courts  cannot  heed  such  com- 
plaint nor  refuse  to  give  effect  to  a  law  of  Congress,  how- 
ever much  it  may  seem  to  conflict  with  the  stipulations  of 
the  treaty.  Whether  a  treaty  has  been  violated  by  our 
legislation  so  as  to  be  the  proper  occasion  of  complaint  by 
the  foreign  Government,  is  not  a  judicial  question.  To 
the  Courts  it  is  simply  the  case  of  conflicting  laws,  the 
last  modifying  or  superseding  the  earlier. 

The  question  then  is,  What  is  the  true  construction  of 
the  Restriction  Act?  Whom  does  it  embrace?  Some 
assistance  in  arriving  at  a  correct  conclusion  will  be  had 
by  reference  to  the  treaties  with  China,  and  the  circum- 
stances leading  to  the  passage  of  the  Act. 

In  the  5th  Article  of  the  treaty  of  July  28,  1868,  com- 
monly known  as  the  Burlingame  Treaty,  the  contracting 
parties  declare  that  "they  recognize  the  inherent  and 
inalienable  right  of  man  to  change  his  home  and  alle- 
giance ;  and  also  the  mutual  advantage  of  the  free  migra- 
tion and  emigration  of  their  citizens  and  subjects  respect- 
ively from  the  one  country  to  the  other,  for  purposes 
of  curiosity,  of  trade,  or  as  permanent  residents."  In  its 
6th  Article  they  declare  that "  Citizens  of  the  United  States 
visiting  or  residing  in  China  shall  enjoy  the  same  privi- 
leges, immunities  or  exemptions,  in  respect  to  travel  or 
residence,  as  may  there  be  enjoyed  by  the  citizens  or  sub- 
jects of  the  most  favored  nation ;  and,  reciprocally,  Chinese 
subjects  visiting  or  residing  in  the  United  States  shall 
enjoy  the  same  privileges,  immunities  and  exemptions,  in 
respect  to  travel  or  residence,  as  may  there  be  enjoyed  by 


the  citizens  or  subjects  of  the  most  favored  nation."     (16 
Stats.  739.) 

Before  these  Articles  were  adopted,  a  great  number  of 
Chinese  had  emigrated  to  this  State;  and  after  their  adop- 
tion, the  immigration  largely  increased.  But  notwith- 
standing the  favorable  provisions  of  the  treaty,  it  was 
found  impossible  for  them  to  assimilate  with  our  people. 
Their  physical  characteristics  and  habits  kept  them  as  dis- 
tinct and  separate  as  though  still  living  in  China.  They 
engaged  in  all  the  industries  and  pursuits  of  the  State ; 
they  came  in  competition  with  white  laborers  in  every 
direction ;  and  as  was  said  by  us  in  the  case  of  the  Chinese 
merchant  before  us  last  year,  their  frugal  habits,  the 
absence  of  families,  their  singular  ability  to  live  in  narrow 
quarters  without  apparent  injury  to  health,  their  content- 
ment with  the  simplest  fare,  gave  them  in  this  competi- 
tion great  advantages  over  our  laborers  and  mechanics. 
(7  Sawyer,  549.)  They  could  live  with  apparent  comfort 
on  what  would  prove  almost  starvation  to  white  men. 
Our  laborers  and  mechanics,  as  we  also  said  in  that  case, 
are  not  content,  and  never  should  be,  with  the  means  of 
bare  subsistence;  they  must  have  something  beyond  this 
for  the  comforts  of  a  home,  the  support  of  a  family  and 
the  education  of  children.  Competition  with  Chinese 
labor  under  the  conditions  mentioned  was  necessarily 
irritating  and  exasperating,  and  often  led  to  serious  col- 
lisions between  persons  of  the  two  races.  It  was  seen  that 
without  some  restriction  upon  the  immigration  of  Chinese, 
white  laborers  and  mechanics  would  be  driven  from  the 
State.  They  looked,  therefore,  with  great  apprehensions 
toward  the  crowded  millions  of  China  and  of  the  adjacent 
islands  in  the  Pacific,  and  felt  that  there  was  more  than 
a  possibility  of  such  multitudes  coming  as  to  make  a  resi- 
dence here  unendurable.  It  was  perceived  by  thoughtful 
men,  looking  to  the  possibilities  of  the  future,  that  the 
immigration  of  the  Chinese  must  be  stopped  if  we  would 
preserve  this  land  for  our  people  and  their  posterity, 


and  protect  the  laborer-  from  a  competition  degrading  in 
its  character,  and  ruinous  to  his  hopes  of  material  and 
social  advancement.*  There  went  up,  therefore,  most 
urgent  appeals  from  the  Pacific  Coast  to  the  Government 
of  the  United  States,  to  take  such  measures  as  would  stop 
the  further  coming  of  Chinese  laborers.  The  effect  of 
these  appeals  was  the  sending  of  Commissioners  to  China 
to  negotiate  for  a  modification  of  the  treaty  of  1868.  The 
supplementary  treaty  of  1880  was  the  result.  It  author- 
ized legislation  restricting  the  immigration  of  Chinese 
laborers  to  the  United  States  whenever  our  Government 
should  be  of  opinion  that  their  coming  would  affect  or 
threaten  to  affect  the  interests  of  the  country  or  endanger 
its  good  order,  but  expressly  stipulated  that  its  provisions 
should  not  apply  to  other  classes  coming  to  the  United 
States.  (22  Stats.  Appendix  12.) 

The  Act  of  May  6, 1882,  followed  this  new  treaty,  and 
in  speaking  of  it  in  the  case  of  the  Chinese  merchant,  we 
said — referring  to  merchants  as  a  class — that  it  was 
framed  in  supposed  conformity  with  the  provisions  of 
the  treaty,  and  that  in  the  inhibitions  which  it  imposes 
upon  the  immigration  of  Chinese,  there  was  no  purpose 
expressed  in  terms  to  go  beyond  the  limitations  of  the 
treaty.  Undoubtedly,  so  far  as  the  subjects  of  China  are 
concerned,  no  purpose  is  shown  by  the  Act  to  go  beyond 
those  limitations,  and  that  is  all  that  was  intended  by 
language  which  has  been  supposed  to  have  a  broader 
meaning. 

It  was  felt  necessary  to  obtain  a  modification  of  the 
treaty  of  1868  before  legislating  with  reference  to  the 
immigation  of  Chinese.  The  Government  of  China,  with- 
out such  modification,  would  have  had  just  ground  of 
complaint.  It  was  never  supposed  that  any  of  the  Euro- 
pean Governments,  having  within  their  possessions  in 

*  This  is  the  opinion  expressed  and  substantially  the  language  used  by 
U.  S.  Senators  from  California — Casserly,  Sargent,  Booth,  Farley,  and 
Miller. 
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the  East  Chinese  as  subjects,  would  make  any  complaint 
to  their  exclusion  from  our  country.  It  was  well  known 
that  the  English  colonies  in  Australia  had  either  entirely 
excluded  or  had  placed  under  very  stringent  conditions 
the  immigration  of  Chinese,  without  any  objection  from 
the  mother  country.  The  complaints  there  from  the 
conflict  of  white  with  Chinese  labor  had  been  as  great 
and  as  strongly  expressed  as  any  which  ever  arose  in  this 
State.  Legislation  by  Congress  excluding  or  restricting 
the  immigration  would  never  have  been  so  long  delayed 
except  from  a  desire  not  to  offend  the  Chinese  Govern- 
ment. It  was  not  deemed  necessary  to  negotiate  with 
other  Governments  with  respect  to  Chinese  within  their 
borders.  So  when  the  act  of  Congress  was  passed  it  had 
a  double  purpose.  It  was  to  exclude  laborers  coming 
from  China,  subject  to  certain  stipulations  of  the  treaty 
of  1880,  and  also  laborers  of  the  Chinese  race  coming 
from  any  other  part  of  the  world.  Its  framers  knew,  as 
we  all  knew,  that  the  Island  of  Hong-Kong  would  pour 
such  laborers  into  our  country  every  year  in  unnumbered 
thousands,  unless  they  also  were  covered  by  the  Restric- 
tion Act.  So  the  Act  declares  in  its  first  section  that  from 
and  after  the  expiration  of  ninety  days  from  its  passage, 
and  until  the  expiration  of  ten  years,  the  coming  of 
Chinese  laborers  to  the  United  States,  without  any  limi- 
tation of  the  country  from  which  they  might  come,  is 
suspended,  and  during  such  suspension  it  shall  not  be 
lawful  for  any  Chinese  laborer  to  come,  or  having  come 
after  the  expiration  of  the  ninety  days,  to  remain  within 
the  United  States. 

The  second  section  makes  it  a  misdemeanor,  punishable 
by  fine  or  imprisonment,  or  both,  for  the  master  of  a  ves- 
sel knowingly  to  bring  into  the  United  States  on  his  ves- 
sel, and  land,  or  permit  to  be  landed,  any  Chinese  laborer 
from  any  foreign  port  or  place.  The  language  of  these  sec- 
tions is  sufficiently  broad  and  comprehensive  to  embrace 
all  Chinese  laborers,  without  regard  to  the  country  of 


which  they  may  be  subjects.  And  the  twelfth  section  de- 
clares that  any  Chinese  person  found  unlawfully  within 
the  United  States  shall  be  removed  therefrom  by  direction 
of  the  President  to  the  country  from  whence  he  came — 
not  necessarily  to  China. 

Our  attention  has  been  called  to  a  recent  decision  of 
Judges  Lowell  and  Nelson  of  the  Circuit  Court  of  the 
United  States  for  the  District  of  Massachusetts,  in  which 
they  reached  a  different  conclusion.  Those  Judges  consid- 
ered that  the  Act  of  Congress  was  simply  intended  to  ex- 
clude laborers  from  China,  within  the  stipulations  of  the 
supplementary  treaty.  Undoubtedly,  as  already  said,  that 
was  one  of  its  objects;  but  it  is  very  evident,  both  from 
the  circumstances  under  which  it  was  passed  and  from  its 
language,  that  it  had  a  still  further  object.  The  construc- 
tion which  we  give  renders  all  its  provisions  consistent 
with  each  other.  The  whole  purpose  of  the  law,  which 
was  to  exclude  from  the  country  laborers  of  the  Chinese 
race,  would  be  defeated  by  any  other  construction. 

The  release  of  the  petitioner  must  be  denied,  and  he 
must  be  returned  to  the  ship  from  which  he  was  taken. 
And  it  is  so  ordered. 


THE  CITIZENSHIP  OF  A  PERSON  BORN  IN  THE 
UNITED  STATES  .OF  CHINESE  PARENTS. 
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IN  THE  MATTER  OF  LOOK  TIN  SING,  ON  HABEAS  CORPUS. 

CITIZENSHIP  OF  PERSONS  BORN  IN  THE  UNITED  STATES  OF  CHINESE 
PARENTS. — A  person  born  within  the  United  States  of  Chinese  par- 
ents residing  therein,  and  not  engaged  in  any  diplomatic  or  official 
capacity  under  the  Emperor  of  China,  is  a  citizen  of  the  United 
States. 

CONSTRUCTION  OF  WORDS  "SUBJECT  TO  JURISDICTION  THEREOF"  IN 
FIRST  CLAUSE  OF  SECTION  1  OF  THE  14TH  AMENDMENT  TO  THE 
CONSTITUTION. — Persons  are  subject  to  the  jurisdiction  of  the  United 
States  who  are  within  their  dominions  and  under  the  protection  of 
their  laws,  with  the  consequent  obligation  to  obey  them  when 
obedience  can  be  rendered  ;  but  only  those  who  are  thus  subject  by 
their  birth  or  naturalization  are  within  the  terms  of  the  amendment. 
The  jurisdiction  over  these  latter  must  at  the  time  be  both  actual 
and  exclusive.  Persons  excepted  from  citizenship,  notwithstand- 
ing their  birth  or  naturalization  in  the  United  States. 

ORIGIN  OF  THE  CLAUSE  IN  THE  AMENDMENT  DECLARING  WHO  ARE 
CITIZENS  OF  THE  UNITED  STATES.— Previous  to  this  amendment,  the 
general  doctrine,  except  as  applied  to  Africans  brought  here  and  sold 
as  slaves,  and  their  descendants,  was,  that  birth  within  the  domin- 
ions and  jurisdiction  of  the  United  States,  of  itself  created  citizen- 
ship. The  amendment  was  adopted  as  an  authoritative  declaration 


of  this  doctrine  as  to  the  white  race,  and  also  to  do  away  with  the 
exception  as  to  Africans  and  their  descendants. 

THE  RESTRICTION  ACTS  NOT  APPLICABLE  TO  CITIZENS.  — The  acts  of 
Congress  of  1882  and  1884,  restricting  the  immigration  of  Chinese 
laborers  to  the  United  States,  are  not  applicable  to  citizens  of  the 
United  States,  though  of  Chinese  parentage.  No  citizen  can  be  ex- 
cluded from  the  United  States  except  in  punishment  for  crime. 


Before  FIELD,  Circuit  Justice,  SAWYER,  Circuit  Judge, 
and  SABIN,  District  Judge  * 


FIELD,  Circuit  Justice. — The  petitioner  belongs  to  the 
Chinese  race,  but  he  was  born  in  Mendocino,  in  the  State 
of  California,  in  1870.  In  1879  he  went  to  China,  and 
returned  to  the  port  of  Sari  Francisco  during  the 
present  month  (September,  1884),  and  now  seeks  to 
land,  claiming  the  right  to  do  so  as  a  natural  born 
citizen  of  the  United  States.  It  is  admitted  by  an  agreed 
statement  of  facts  that  his  parents  are  now  residing  in 
Mendocino  in  California,  and  have  resided  there  for  the 
last  twenty  years;  that  they  are  of  the  Chinese  race,  and 
have  always  been  subjects  of  the  Emperor  of  China;  that 
his  father  sent  the  petitioner  to  China,  but  with  the  inten- 
tion that  he  should  return  to  this  country;  that  the 
father  is  a  merchant  at  Mendocino,  and  is  not  here  in 
any  diplomatic  or  other  official  capacity  under  the  Empe- 
ror of  China.  The  petitioner  is  without  any  certificate, 
under  the  act  of  1882  or  of  1884,  and  the  District  Attorney 
of  the  United  States,  intervening  for  the  government, 
objects  to  his  landing  for  the  want  of  such  certificate. 

The  first  section  of  the  Fourteenth  Amendment  to  the 
Constitution  declares  that  "  All  persons  born  or  natural- 
ized in  the  United  States,  and  subject  to  the  jurisdiction 
thereof,  are  citizens  of  the  United  States  and  of  the  State 

*  Judge  Hoffman  did  not  sit  on  the  hearing  of  this  case,  but  he  was 
on  the  bench  when  the  opinion  was  delivered,  and  concurred  in  the 
views  expressed. 


wherein  they  reside."  This  language  would  seem  to  be 
sufficiently  broad  to  cover  the  case  of  the  petitioner.  He 
is  a  person  born  in  the  United  States.  Any  doubt  on  the 
subject,  if  there  can  be  any,  must  arise  out  of  the  words 
"subject  to  the  jurisdiction  thereof."  They  alone  are  subject 
to  the  jurisdiction  of  the  United  States  who  are  within  their 
dominions  and  under  the  protection  of  their  laws,  and  with 
the  consequent  obligation  to  obey  them,  when  obedi- 
ence can  be  rendered;  and  only  those  thus  subject  by 
their  birth  or  naturalization  are  within  the  terms  of 
the  amendment.  The  jurisdiction  over  these  latter 
must  at  the  time  be  both  actual  and  exclusive.  The 
words  mentioned  except  from  citizenship  children  born 
in  the  United  States  of  persons  engaged  in  the  diplo- 
matic service  of  foreign  governments,  such  as  ministers 
and  ambassadors,  whose  residence,  by  a  fiction  of  public 
law,  is  regarded  as  part  of  their  own  country.  This  ex- 
territoriality of  their  residence  secures  to  their  children 
born  here  all  the  rights  and  privileges  which  would  enure 
to  them  had  they  been  born  in  the  country  of  their 
parents.  Persons  born  on  a  public  vessel  of  a  foreign 
country,  whilst  within  the  waters  of  the  United  States, 
and  consequently  within  their  territorial  jurisdiction, 
are  also  excepted.  They  are  considered  as  born  in  the 
country  to  which  the  vessel  belongs.  In  the  sense  of  public 
law,  they  are  not  born  within  the  jurisdiction  of  the  United 
States. 

The  language  used  has  also  a  more  extended  purpose. 
It  was  designed  to  except  from  citizenship  persons  who, 
though  born  or  naturalized  in  the  United  States,  have 
renounced  their  allegiance  to  our  government,  and  thus 
dissolved  their  political  connection  with  the  country.  The 
United  States  recognize  the  right  of  every  one  to  expatriate 
himself  and  choose  another  country.  This  right  would 
seem  to  follow  from  the  greater  right  proclaimed  to  the 
world  in  the  memorable  document  in  which  the  American 
Colonies  declared  their  independence  and  separation  from 


the  British  Crown,  as  belonging  to  every  human  being — 
God-given  and  inalienable — the  right  to  pursue  his  own  hap- 
piness. The  English  doctrine  of  perpetual  and  unchange- 
able allegiance  to  the  government  of  one's  birth,  attending 
the  subject  wherever  he  goes,  has  never  taken  root  in 
this  country,  although  there  are  judicial  dicta  that  a 
citizen  cannot  renounce  his  allegiance  to  the  United  States 
without  the  permission  of  the  government,  under  regula- 
tions prescribed  by  law;  and  this  would  seem  to  have  been 
the  opinion  of  Chancellor  Kent  when  he  published  his 
Commentaries.  But  a  different  doctrine  prevails  now.  The 
naturalization  laws  have  always  proceeded  upon  the  theory 
that  any  one  can  change  his  home  and  allegiance  without 
the  consent  of  his  government.  And  we  adopt  as  citi- 
zens those  belonging  to  our  race,  who,  coming  from  other 
lands,  manifest  attachment  to  our  institutions,  and  desire 
to  be  incorporated  with  us.  So  profoundly  convinced  are 
we  of  the  right  of  these  immigrants  from  other  coun- 
tries to  change  their  residence  and  allegiance,  that  as 
soon  as  they  are  naturalized  they  are  deemed  entitled, 
with  the  native-born,  to  all  the  protection  which  the 
government  can  extend  to  them  wherever  they  may  be, 
at  home  or  abroad.  And  the  same  right  which  we  accord 
to  them  to  become  citizens  here,  is  accorded  to  them  as 
well  as  to  the  native-born,  to  transfer  their  allegiance  from 
our  government  to  that  of  other  States. 

In  an  opinion  of  Attorney-General  Black,  in  the  case  of 
a,  native  Bavarian,  who  came  to  this  country,  and,  after 
being  naturalized,  returned  to  Bavaria,  and  desired  to  re- 
sume his  status  as  a  Bavarian,  this  doctrine  is  maintained. 
"  There  is,"  he  says,  "  no  statute  or  other  law  of  the  United 
States  which  prevents  either  a  native  or  naturalized  citizen 
from  severing  his  political  connection  with  this  govern- 
ment, if  he  sees  proper  to  do  so  in  time  of  peace,  and  for 
a  purpose  not  directly  injurious  to  the  interests  of  the 
country.  There  is  no  mode  of  renunciation  prescribed. 
In  my  opinion  if  he  emigrates,  carries  his  family  jlnd  effects 


with  him,  manifests  a  plain  intention  not  to  return,  takes 
up  his  permanent  residence  abroad,  and  assumes  the  obli- 
gation of  a  subject  to  a  foreign  government,  this  would 
imply  a  dissolution  of  his  previous  relations  with  the 
United  States,  and  I  do  not  think  we  could,  or  would, 
afterwards  claim  from  him  any  of  the  duties  of  a  citizen." 
(Opinions  of  Atty.  Gens.,  vol.  IX,  62.) 

The  doctrine  thus  stated  has  long  been  received  in  the 
United  States  as  a  settled  rule  of  public  law;  and  in  the 
treaty  of  1868  between  China  and  this  country,  the  right 
of  man  to  change  his  home  and  allegiance  is  recognized 
as  "inherent  and  inalienable.  (Art.  V.,  16  Stats.,  740.) 
And  in  the  recital  of  an  act  of  Congress  passed  nearly  at 
the  same  time  with  the  signing  of  the  treaty,  this  right 
is  assumed  to  be  "  a  natural  and  inherent  right  of  all 
people,  indispensable  to  the  enjoyment  of  the  rights  of 
life,  liberty,  and  the  pursuit  of  happiness;"  and  in  the 
body  of  the  act,  "any  declaration,  instruction,  opinion, 
order  or  decision  of  any  officers  of  this  government 
which  denies,  restricts,  impairs  or  questions  the  right 
of  expatriation."  is  declared  to  be  "  inconsistent  with 
the  fundamental  principles  "  of  our  government.  (13 
Stats.,  223;  R.  S.,  sec.  1,999.)*  So,  therefore,  if  persons 
born  or  naturalized  in  the  United  States  have  removed 
from  the  country  and  renounced,  in  any  of  the  ordinary 


*The  treaty  was  signed  on  the  28th  of  July,  1868.  The  following  act 
of  Congress  was  approved  the  2?th  of  the  same  month  : 

CHAP.  CCXLIX. — An  Act  concerning  the  Rights  of  American  Citizens  in 

foreign  States. 

WHEREAS  the  right  of  expatriation  is  a  natural  and  inherent  right  of 
all  people,  indispensable  to  the  enjoyment  of  the  rights  of  life,  liberty, 
and  the  pursuit  of  happiness  ;  and  whereas  in  the  recognition  of  this 
principle  this  government  has  freely  received  emigrants  from  all  nations, 
and  invested  them  with  the  rights  of  citizenship ;  and  whereas  it  is 
claimed  that  such  American  citizens,  with  their  descendants,  are  sub- 
jects of  foreign  states,  owing  allegiance  to  the  governments  thereof;  and 
whereas  it  is  necessary  to  the  maintenance  of  public  peace  that  this 


6 

modes  of  renunciation,  their  citizenship,  they  thenceforth 

cease  to  be  subject  to  the  jurisdiction  of  the  United  States.  * 

With  this  explanation  of  the  meaning  of  the  words  in 

the  Fourteenth  Amendment,  "  subject  to  the  jurisdiction 

claim  of  foreign  allegiance  should  be  promptly  and  finally  disavowed  ; 
therefore, 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled,  That  any  declaration,  instruc- 
tion, opinion,  order,  or  decision  of  any  officers  of  this  government  which 
denies,  restricts,  impairs,  or  questions  the  right  of  expatriation,  is  hereby 
declared  inconsistent  with  the  fundamental  principles  of  this  govern- 
ment. 

SEC.  2.  And  be  it  further  enacted,  That  all  naturalized  citizens  of  the 
United  States,  while  in  foreign  states,  shall  be  entitled  to,  and  shall 
receive  from  this  government,  the  same  protection  of  persons  and  prop- 
erty that  is  accorded  to  native-born  citizens  in  like  situations  and  circum- 
stances. 

SEC.  3.  And  be  it  further  enacted,  That  whenever  it  shall  be  made 
known  to  the  President  that  any  citizen  of  the  United  States  has  been 
unjustly  deprived  of  his  liberty  by  or  under  the  authority  of  any  for- 
eign government,  it  shall  be  the  duty  of  the  President  forthwith  to  de- 
mand of  that  government  the  reasons  for  such  imprisonment,  and  if  it 
appears  to  be  wrongful  and  in  violation  of  the  rights  of  American  citi- 
zenship, the  President  shall  forthwith  demand  the  release  of  such  citi- 
zen, and  if  the  release  so  demanded  is  unreasonably  delayed  or  refused, 
it  shall  be  the  duty  of  the  President  to  use  such  means,  not  amounting  to 
acts  of  war,  as  he  may  think  necessary  and  proper  to  obtain  or  effectuate 
such  release,  and  all  the  facts  and  proceedings  relative  thereto  shall,  as 
soon  as  practicable,  be  communicated  by  the  President  to  Congress. 

Approved  July  27,  1868. 

The  provisions  of  this  statute  are  re-enacted  in  the  Revised  Statutes 
in  sections  1999,  2000,  and  2001. 

*  Many  other  cases  might  be  mentioned  where  persons  would  not  be 
citizens  though  born  in  the  country.  Thus,  as  Kent  says:  "  If  a  portion  of 
the  country  be  taken,  and  held  by  conquest  in  war,  the  conqueror  acquires 
the  rights  of  the  conquered  as  to  its  dominion  and  government,  and  chil- 
dren born  in  the  armies  of  a  state  while  abroad  and  occupying  a  foreign 
country  are  deemed  to  be  born  in  the  allegiance  of  the  sovereign  to  whom 
the  army  belongs.'7  (2  Comm.  42.)  By  allegiance,  as  thus  used,  is  meant 
the  duty  of  obedience  to  the  government  or  sovereign  under  which  the 
children  live  for  the  protection  they  receive.  But,  while  they  are  in  their 
infancy,  they  cannot,  of  course,  perform  that  duty,  and  its  performance 
must  necessarily  be  respited  until  they  arrive  at  the  years  of  discretion 


thereof,"  it  is  evident  that  they  do  not  exclude  the  peti- 
tioner from  being  a  citizen.  He  is  not  within  any  of  the 
classes  of  persons  excepted  from  citizenship;  and  the  ju- 
risdiction of  the  United  States  over  him  at  the  time  of  his 
birth  was  exclusive  of  that  of  any  other  country. 

The  clause  as  to  citizenship  was  inserted  in  the  amend- 
ment not  merely  as  an  authoritative  declaration  of  the 
generally  recognized  law  of  the  country  so  far  as  the  white 
race  is  concerned,  but  also  to  overrule  the  doctrine  of 
the  Dred  Scott  case,  affirming  that  persons  of  the  Af- 
rican race  brought  to  this  country  and  sold  as  slaves, 
and  their  descendants,  were  not  citizens  of  the  United 
States  nor  capable  of  becoming  such.  The  clause  changed 
the  entire  status  of  these  people.  It  lifted  them  from  their 
condition  of  mere  freedmen  and  conferred  upon  them", 
equally  with  all  other  native-born,  the  rights  of  citizenship. 
When  it  was  adopted,  the  naturalization  laws  of  the 
United  States  excluded  colored  persons  from  becoming  citi- 
zens, and  the  freedmen  and  their  descendants,  not  being 
aliens,  were  without  the  purview  of  those  laws.  So  the 
inability  of  persons  to  become  citizens  under  those  laws  in 
no  respect  impairs  the  effect  of  their  birth,  or  of  the  birth 
of  their  children,  upon  the  status  of  either  as  citizens  under 
the  amendment  in  question. 

Independently  of  the   Constitutional   provision,  it  has 

and  responsibility.  They  then  owe  obedience,  not  only  for  the  protec- 
tion then  enjoyed,  but,  as  observed  by  Judge  Wilson,  for  that  which  they 
have  received  from  their  birth.  (1  Wilson's  Works,  313.)  By  being 
born  within  the  allegiance  of  a  government  is  only  meant,  being  born 
within  the  protection  of  its  laws,  with  a  consequent  obligation  to  obey 
them  when  obedience  can  be  rendered. 

So  also  as  to  members  of  the  Indian  tribes  within  the  limits  of  the 
United  States;  these  tribes  are  independent  political  communities,  re- 
taining in  many  respects  the  right  of  self  government,  notwithstanding 
they  are  under  the  protecting  power  of  the  United  States,  and  a  member 
thereof,  though  born  in  the  country,  is  not  by  his  birth  a  citizen  of  the 
United  States  under  the  14th  Amendment.  He  is  not  born  under  their 
actual  and  exclusive  jurisdiction,  which  the  amendment  contemplates. 
'McKay  r*.  Campbell,  2  Sawyer,  118 ;  U.  S.  vs.  Osborne,  6  Ibid.,  406; 
Worcester  vs.  Georgia,  6  Peters,  515.) 


8;' 

always  been  the  doctrine  of  this  country,  except  as  applied 
to  Africans  brought  here  and  sold  as  slaves  and  their  des- 
cendants, that  birth  within  the  dominions  and  jurisdiction 
of  the-  United  States  of  itself  creates  citizenship.  This 
subject  was  elaborately  considered  by  Assistant  Vice-Chan- 
cellor Sanford  in  Lynch  against  Clarke,  found  in  the 
first  volume  of  his  reports.  In  that  case  one  Julia  Lynch, 
born  in  New  York,  in  1819,  of  alien  parents,  during 
their  temporary  sojourn  in  that  city,  returned  with  them 
the  same  year  to  their  native  country,  and  always  resided 
there  afterwards.  It  was  held  that  she  was  a  citizen  of 
the  United  States. 

After  an  exhaustive  examination  of  the  law  the  Vice- 
Chancellor  said  that  he  entertained  no  doubt  that  every 
person  born  within  the  dominions  and  allegiance  of  the 
United  States,  whatever  the  situation  of  his  parents,  was 
a  natural  born  citizen;  and  added,  that  this  was  the 
general  understanding  of  the  legal  profession,  and  the  uni- 
versal impression  of  the  public  mind.  In  illustration  of 
this  general  understanding  he  mentions  the  fact,  that  when 
at  an  election  an  inquiry  is  made  whether  the  person 
offering  to  vote  is  a  citizen  or  an  alien,  if  he  ans\vers  that 
he  is  a  native  of  this  country  the  answer  is  received  as 
conclusive  that  he  is  a  citizen;  that  no  one  inquires  fur- 
ther; no  one  asks  whether  his  parents  were  citizens  or 
foreigners;  it  is  enough  that  he  was  born  here  what- 
ever was  the  status  of  his  parents.  He  shows  also  that 
legislative  expositions  on  the  subject  speak  but  one  lan- 
guage, and  he  cites  to  that  effect  not  only  the  laws  of  the 
United  States,  but  the  statutes  of  a  great  number  of  the 
States,  and  establishes  conclusively  that  tliere  is  on  this  sub- 
ject a  concurrence  of  legislative  declaration  with  judicial 
opinion,  and  that  both  accord  with  the  general  understand- 
ing of  the  profession  and  of  the  public.  * 


*  In  1855  Congress   passed   the  following  act,  securing  citizenship  to 
children  of  citizens  of  the  United  States  born  without  their  limits: 
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Whether  it  be  possible  for  an  alien,  who  could  be  natural- 
ized under  our  laws,  to  renounce  for  his  children,  whilst 
under  the  age  of  majority,  the  right  of  citizenship,  which 
by  those  laws  he  could  acquire  for  them,  it  is  unnecessary 
to  consider,  as  no  such  question  is  presented  here.  Nor 
is  the  further  question  before  us  whether,  if  he  cannot 
become  a  citizen,  he  can,  by  his  act,  release  any  right 
conferred  upon  them  by  the  Constitution. 

As  to  the  position  of  the  district  attorney  that  the  Re- 
striction Act  prevents  the  re-entry  of  the  petitioner  into 
the  United  States,  even  if  he  be  a  citizen,  only  a  word  is 
necessary.  The  petitioner  is  the  son  of  a  merchant,  and 
not  a  laborer  within  the  meaning  of  the  act.  Being  a 
citizen,  the  law  could  not  intend  that  he  should  ever 
look  to  the  government  of  a  foreign  country  for  per- 
mission to  return  to  the  United  States.*  And  no  citizen 


CHAP.  LXXL— An  Act  to  secure  the  Eight  of  Citizenship  to  Children  of 
Citizens  of  the  United  States  born  out  of  the  limits  thereof. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled,  That  persons  heretofore  born,  or 
hereafter  to  be  born,  out  of  the  limits  and  jurisdiction  of  the  United 
States,  whose  fathers  were  or  shall  be  at  the  time  of  their  birth  citizens 
of  the  United  States,  shall  be  deemed  and  considered,  and  are  hereby  de- 
clared to  be,  citizens  of  the  United  States:  Provided,  however,  That  the 
rights  of  citizenship  shall  not  descend  to  persons  whose  fathers  never 
resided  in  the  United  States. 

SEC.  2.  And  be  it  further  enacted,  That  any  woman  who  might  lawfully  be 
naturalized  under  the  existing  laws,  married,  or  who  shall  be  married,  to 
a  citizen  of  the  United  States,  shall  be  deemed  and  taken  to  be  a  citizen. 

Approved  February  10, 1855. 

The  provisions  of  this  statute  are  re-enacted  in  the  Revised  Statutes 
in  sections  1993  and  1994. 

*  The  Restriction  act  of  Congress  of  July  5,  1884,  amending  the  act  of 
May  6, 1882, "  to  execute  certain  treaty  stipulations  relating  to  Chinese," 
provides  that  every  Chinese  person  other  than  a  laborer,  entitled  to  enter 
the  United  States  under  the  treaty  between  our  government  and  China,  or 
under  that  act,  shall  obtain  from  the  Chinese  government  or  the  government 
of  which  he  is  a  subject,  its  permission  to  come  within  the  United  States, 
authenticated  by  its  certificate  containing  various  ijastigBfcgfcftf  himself 
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can  be  excluded  from  this  country  except  in  punishment 
for  crime.  Exclusion  for  any  other  cause  is  unknown 
to  our  laws  and  beyond  the  power  of  Congress.  The 
petitioner  must  be  allowed  to  land,  and  it  is  so  ordered. 


and  family,  so  as  to  clearly  identify  him  ;  and  whilst  such  certificate  is 
only  prima  facie  evidence  against  our  government,  it  is  made  the  sole 
evidence  permissible  on  the  part  of  the  person  producing  it  to  establish 
his  right  of  entry  into  the  United  States.  (Chap.  220,  sec.  6;  Stats,  of 
1883-4,  115.) 


The  power  of  Congress  to  abrogate  a  treaty  between  the  United 
States  and  a  foreign  natiorv  and  to  exclude  aliens  from  the  country, 
asserted. 


OF   THE 

UNITED  STATES   SUPREME  COURT 

IN 

THE    CHINESE    EXCLUSION    CASE, 


(Chae  Chan  Ping  vs,  The  United  States,) 

ff*S       0?  THE 

DELIVERED   BY 

IVLR.    JUSTICE 

At  October  Term,  1888* 


In  their  relations  with  foreign  governments  and  their  subjects  or  citizens, 
the  United  States  are  a  nation,  invested  with  the  powers  which  belong 
to  independent  nations. 

So  far  as  a  treaty  made  by  the  United  States  with  any  foreign  power  can 
become  the  subject  of  judicial  cognizance  in  the  courts  of  this  country, 
it  is  subject  to  such  acts  as  Congress  may  pass  for  its  enforcement, 
modification,  or  appeal.  The  Head  Money  Cases,  (112  U.  S.  580,)  and 
Whitney  v.  Eobertson,  (124  U.  S.  100,)  followed. 

The  abrogation  of  a  treaty,  like  the  repeal  of  a  law,  operates  only  on 
future  transactions,  leaving  unaffected  those  executed  under  it  pre- 
vious to  the  abrogation. 

The  rights  and  interests  created  by  a  treaty,  which  have  become  so  vested 
that  its  expiration  or  abrogation  will  not  destroy  or  impair  them,  are 
such  as  are  connected  with  and  lie  in  property,  capable  of  sale  and 
transfer,  or  other  disposition,  and  not  such  as  are  personal  and  un- 
transferable in  their  character. 

The  power  of  the  legislative  department  of  the  government  to  exclude 
aliens  from  the  United  States  is  an  incident  of  sovereignty,  which 
cannot  be  surrendered  by  the  treaty  making  power. 

The  act  of  October  1,  1888,  (25  Stat.  504,  c.  1064,)  excluding  Chinese 
laborers  from  the  United  States,  was  a  constitutional  exercise  of  legis- 

*  Keported  in  130  U.  S.  Reports,  581. 


lative  power,  and,  so  far  as  it  conflicted  with  existing  treaties  between 
the  United  States  and  China,  it  operated  to  that  extent  to  abrogate 
them  as  part  of  the  municipal  law  of  the  United  States. 

A  certificate  issued  to  a  Chinese  laborer  under  the  fourth  and  fifth  sec- 
tions of  the  act  of  May  6,  1882,  (22  Stat.  58,  c.  126,)  as  amended  July 
5,  1884,  (23  Stat.  115,  c.  220,)  conferred  upon  him  no  right  to  return 
to  the  United  States  of  which  he  could  not  be  deprived  by  a  subse- 
quent act  of  Congress. 

The  history  of  Chinese  immigration  into  the  United  States  stated,  together 
with  a  review  of  the  treaties  and  legislation  affecting  it. 

The  Court  stated  the  case  as  follows  in  its  opinion : 

This  case  comes  before  us  on  appeal  from  an  order  of 
the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  California  refusing  to  release  the  appellant,  on 
a  writ  of  habeas  corpus,  from  his  alleged  unlawful  deten- 
tion by  Captain  Walker,  master  of  the  steamship  Belgic, 
lying  within  the  harbor  of  San  Francisco.  The  appellant 
is  a  subject  of  the  Emperor  of  China,  and  a  laborer  by 
occupation.  He  resided  at  San  Francisco,  California,  fol- 
lowing his  occupation,  from  some  time  in  1875  until  June 
2,  1887,  when  he  left  for  China  on  the  steamship  Gaelic, 
having  in  his  possession  a  certificate,  in  terms  entitling 
him  to  return  to  the  United  States,  bearing  date  on  that 
day,  duly  issued  to  him  by  the  collector  of  customs  of  the 
port  of  San  Francisco,  pursuant  to  the  provisions  of  sec- 
tion four  of  the  restriction  act  of  May  6, 1882,  as  amended 
by  th,e  act  of  July  5,  1884.  (22  Stat.  58,  c,  126;  23  Stat. 
115,  c.  220.) 

On  the  7th  of  September,  1888,  the  appellant,  on  his 
return  to  California,  sailed  from  Hong  Kong  in  the  steam- 
ship Belgic,  which  arrived  within  the  port  of  San  Fran- 
cisco on  the  8th  of  October  following.  On  his  arrival  he 
presented  to  the  proper  custom-house  officers  his  certifi- 
cate, and  demanded  permission  to  land.  The  collector  of 
the  port  refused  the  permit,  solely  on  the  ground  that 
under  the  act  of  Congress,  approved  October  1, 1888,  sup- 
plementary to  the  restriction  acts  of  1882  and  1884,  the 


certificate  had  been  annulled  and  his  right  to  land  abro- 
gated, and  he  had  been  thereby  forbidden  again  to  enter 
the  United  States.  (25  Stat.  504,  c.  1064.)  The  captain  of 
the  steamship,  therefore,  detained  the  appellant  on  board 
the  steamer.  Thereupon  a  petition  on  his  behalf  was 
presented  to  the  Circuit  Court  of  the  United  States  for 
the  Northern  District  of  California,  alleging  that  he  was 
unlawfully  restrained  of  his  liberty,  and  praying  that  a 
writ  of  habeas  corpus  might  be  issued  directed  to  the  master 
of  the  steamship,  commanding  him  to  have  the  body  of 
the  appellant,  with  the  cause  of  his  detention,  before  the 
court  at  a  time  and  place  designated,  to  do  and  receive 
what  might  there  be  considered  in  the  premises.  A  writ  was 
accordingly  issued,  and  in  obedience  to  it  the  body  of  the 
appellant  was  produced  before  the  court.  Upon  the  hear- 
ing which  followed,  the  court,  after  finding  the  facts  sub- 
stantially as  stated,  held  as  conclusions  of  law  that  the 
appellant  was  not  entitled  to  enter  the  United  States,  and 
was  not  unlawfully  restrained  of  his  liberty,  and  ordered 
that  he  be  remanded  to  the  custody  of  the  master  of  the 
steamship  from  which  he  had  been  taken  under  the  writ. 
From  this  order  an  appeal  was  taken  to  this  court. 

Mr.  Justice  FIELD  delivered  the  opinion  of  the  Court. 

The  appeal  involves  a  consideration  of  the  validity  of 
the  act  of  Congress  of  October  1,  1888,  prohibiting  Chi- 
nese laborers  from  entering  the  United  States  who  had 
departed  before  its  passage,  having  a  certificate  issued 
under  the  act  of  1882  as  amended  by  the  act  of  1884, 
granting  them  permission  to  return.  The  validity  of  the 
act  is  assailed  as  being  in  effect  an  expulsion  from  the 
country  of  Chinese  laborers,  in  violation  of  existing 
treaties  between  the  United  States  and  the  government  of 
China,  and  of  rights  vested  in  them  under  the  laws  of 
Congress. 


It  will  serve  to  present  with  greater  clearness  the  na- 
ture and  force  of  the  objections  to  the  act,  if  a  brief  state- 
ment be  made  of  the  general  character  of  the  treaties 
between  the  two  countries  and  of  the  legislation  of  Con- 
gress to  carry  them  into  execution. 

The  first  treaty  between  the  United  States  and  the  Em- 
pire of  China  was  concluded  on  the  3d  of  July,  1844,  and 
ratified  in  December  of  the  following  year.  (8  Stat.  592.) 
Previous  to  that  time  there  had  been  an  extensive  com- 
merce between  the  two  nations,  that  to  China  being  con- 
fined to  a  single  port.  It  was  not,  however,  attended  by 
any  serious  disturbances  between  our  people  there  and 
the  Chinese.  In  August,  1842,  as  the  result  of  a  war  be- 
tween England  and  China,  a  treaty  was  concluded  stipu- 
lating for  peace  and  friendship  between  them,  and,  among 
other  things,  that  British  subjects,  with  their  families  and 
establishments,  should  be  allowed  to  reside  for  the  pur- 
pose of  carrying  on  mercantile  pursuits  at  the  five  prin- 
cipal ports  of  the  empire.  (Hertslet's  Commercial  Treaties, 
vol.  6,  221;  Nouveau  Recueil  General  de  Traites,  (1842) 
484.)  Actuated  by  a  desire  to  establish  by  treaty  friendly 
relations  between  the  United  States  and  the  Chinese 
Empire,  and  to  secure  to  our  people  the  same  com- 
mercial privileges  which  had  been  thus  conceded  to 
British  subjects,  Congress  placed  at  the  disposal  of  the 
President  the  means  to  enable  him  to  establish  future 
commercial  relations  between  the  two  countries  "  on  terms 
of  national  equal  reciprocity."  (Act  of  March,  1843,  c.  90, 
5  Stat.  624.)  A  mission  was  accordingly  sent  by  him  to 
China,  at  the  head  of  which  was  placed  Mr.  Caleb  Cush- 
ing,  a  gentleman  of  large  experience  in  public  affairs. 
He  found  the  Chinese  government  ready  to  concede  by 
treaty  to  the  United  States  all  that  had  been  reluctantly 
yielded  to  England  through  compulsion.  As  the  result 
of  his  negotiations  the  treaty  of  1844  was  concluded.  It 
stipulated,  among  other  things,  that  there  should  be  a 


"  perfect,  permanent,  and  universal  peace,  and  a  sincere 
and  cordial  amity"  between  the  two  nations;  that  the 
five  principal  ports  of  the  empire  should  be  opened  to  the 
citizens  of  the  United  States,  who  should  be  permitted  to 
reside  with  their  families  and  trade  there,  and  to  proceed 
with  their  vessels  and  merchandise  to'  and  from  any 
foreign  port  and  either  of  said  five  ports;  and  while 
peaceably  attending  to  their  affairs  should  receive  the 
protection  of  the  Chinese  authorities.  (Senate  Document 
No.  138,  28th  Cong.  2d  Sess.) 

The  treaty  between  England  and  China  did  not  have 
the  effect  of  securing  permanent  peace  and  friendship 
between  those  countries.  British  subjects  in  China  were 
often  subjected  not  only  to  the  violence  of  mobs,  but  to 
insults  and  outrages  from  local  authorities  of  the  coun- 
try, which  led  to  retaliatory  measures  for  the  punishment 
of  the  aggressors.  To  such  an  extent  were  these  meas- 
ures carried,  and  such  resistance  offered  to  them,  that  in 
1856  the  two  countries  were  in  open  war.  England  then 
determined,  with  the  co-operation  of  France,  between 
which  countries  there  seemed  to  be  perfect  accord,  to  se- 
cure from  the  government  of  China,  among  other  things, 
a  recognition  of  the  right  of  other  powers  to  be  repre- 
sented there  by  accredited  ministers,  an  extension  of 
commercial  intercourse  with  that  country,  and  stipula- 
tions for  religious  freedom  to  all  foreigners  there,  and  for 
the  suppression  of  piracy.  England  requested  of  the 
President  the  concurrence  and  active  co-operation  of  the 
United  States  similar  to  that  which  France  had  accorded, 
and  to  authorize  our  naval  and  political  authorities  to  act 
in  concert  with  the  allied  forces.  As  this  proposition  in- 
volved a  participation  in  existing  hostilities,  the  request 
could  not  be  acceded  to,  and  the  Secretary  of  State  in  his 
communication  to  the  English  government  explained 
that  the  war-making  power  of  the  United  States  was  not 
vested  in  the  President,  but  in  Congress,  and  that  he  had 


no  authority,  therefore,  to  order  aggressive  hostilities  to 
be  undertaken.  But  as  the  rights  of  citizens  of  the 
United  States  might  be  seriously  affected  by  the  results 
of  existing  hostilities,  and  commercial  intercourse  be- 
tween the  United  States  and  China  be  disturbed,  it  was 
deemed  advisable  to  send  to  China  a  minister  plenipoten- 
tiary to  represent  our  government  and  watch  our  inter- 
ests there.  Accordingly,  Mr.  William  B.  Reed,  of  Phila- 
delphia, was  appointed  such  minister,  and  instructed, 
whilst  abstaining  from  any  direct  interference,  to  aid  by 
peaceful  co-operation  the  objects  the  allied  forces  were 
seeking  to  accomplish.  (Senate  Document  No.  47,  35th 
Cong.  1st  Sess.)  Through  him  a  new  treaty  was  negoti- 
ated with  the  Chinese  government.  It  was  concluded  in 
June,  1858,  and  ratified  in  August  of  the  following  year. 
(12  Stat.  1023.)  It  reiterated  the  pledges  of  peace  and 
friendship  between  the  two  nations,  renewed  the  promise 
of  protection  to  all  citizens  of  the  United  States  in  China 
peaceably  attending  'to  their  affairs,  and  stipulated  for 
security  to  Christians  in  the  profession  of  their  religion. 
Neither  the  treaty  of  1844,  nor  that  of  1858,  touched 
upon  the  migration  and  emigration  of  the  citizens  and 
subjects  of  the  two  nations  respectively  from  one  country 
to  the  other.  But  in  1868  a  great  change  in  the  relations 
of  the  two  nations  was  made  in  that  respect.  In  that 
year  a  mission  from  China,  composed  of  distinguished 
functionaries  of  that  empire,  came  to  the  United  States 
with  the  professed  object  of  establishing  closer  relations 
between  the  two  countries  and  their  peoples.  At  its  head 
was  placed  Mr.  Anson  Burlingame,  an  eminent  citizen  of 
the  United  States,  who  had  at  one  time  represented  this 
country  as  commissioner  to  China.  He  resigned  his 
office  under  our  government  to  accept  the  position  ten- 
dered to  him  by  the  Chinese  government.  The  mission 
was  hailed  in  the  United  States  as  the  harbinger  of  a  new 
era  in  the  history  of  China — as  the  opening  up  to  free 


intercourse  with  other  nations  and  peoples  a  country  that 
for  ages  had  been  isolated  and  closed  against  foreigners, 
who  were  allowed  to  have  intercourse  and  to  trade  with 
the  Chinese  only  at  a  few  designated  places;  and  the  be- 
lief was  general,  and  confidently  expressed,  that  great 
benefits  would  follow  to  the  world  generally  and  especially 
to  the  United  States.  On  its  arrival  in  Washington,  ad- 
ditional articles  to  the  treaty  of  1858  were  agreed  upon, 
which  gave  expression  to  the  general  desire  that  the  two 
nations  and  their  peoples  should  be  drawn  closer  together. 
The  new  articles,  eight  in  number,  were  agreed  to  on  the 
28th  of  July,  1868,  and  ratifications  of  them  were  ex- 
changed at  Pekin  in  November  of  the  following  year- 
(16  Stat.  739.)  Of  these  articles  the  5th,  6th,  and  7th  are 
as  follows: 

"ARTICLE  V.  The  United  States  of  America  and  the 
Emperor  of  China  cordially  recognize  the  inherent  and 
inalienable  right  of  man  to  change  his  home  and  allegi- 
ance, and  also  the  mutual  advantage  of  the  free  migration 
and  emigration  of  their  citizens  and  subjects  respectively 
from  the  one  country  to  the  other  for  purposes  of  curiosity, 
of  trade,  or  as  permanent  residents.  The  high  contract- 
ing parties,  therefore,  join  in  reprobating  any  other  than 
an  entirely  voluntary  emigration  for  these  purposes. 
They  consequently  agree  to  pass  laws  making  it  a  penal 
offence  for  a  citizen  of  the  United  States  or  Chinese  sub- 
jects to  take  Chinese  subjects  either  to  the  United  States 
or  to  any  other  foreign  country,  or  for  a  Chinese  subject 
or  citizen  of  the  United  States  to  take  citizens  of  the  United 
States  to  China  or  to  any  other  foreign  country  without 
their  free  and  voluntary  consent,  respectively. 

"ARTICLE  VI.  Citizens  of  the  United  States  visiting  or 
residing  in  China  shall  enjoy  the  same  privileges,  im- 
munities, or  exemptions  in  respect  to  travel  or  residence 
as  may  there  be  enjoyed  by  the  citizens  or  subjects  of  the 
most  favored  nation;  and,  reciprocally,  Chinese  subjects 
visiting  or  residing  in  the  United  States  shall  enjoy  the 
same  privileges,  immunities,  and  exemptions  in  respect 
to  travel  or  residence  as  may  there  be  enjoyed  by  the 
citizens  or  subjects  of  the  most  favored  nation.  But  noth- 
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ing  herein  contained  shall  be  held  to  confer  naturalization 
upon  citizens  of  the  United  States  in  China,  nor  upon  the 
subjects  of  China  in  the  United  States. 

"ARTICLE  VII.  Citizens  of  the  United  States  shall  enjoy 
all  the  privileges  of  the  public  educational  institutions 
under  the  control  of  the  government  of  China;  and,  re- 
ciprocally, Chinese  subjects  shall  enjoy  all  the  privileges 
of  the  public  educational  institutions  under  the  control 
of  the  government  of  the  United  States,  which  are  enjoyed 
in  their  respective  countries  by  the  citizens  or  subjects  of 
the  most  favored  nation.  The  citizens  of  the  United  States 
may  freely  establish  and  maintain  schools  within  the 
Empire  of  China  at  those  places  where  foreigners  are  by 
treaty  permitted  to  reside ;  and,  reciprocally,  Chinese  sub- 
jects may  enjoy  the  same  privileges  and  immunities  in 
the  United  States." 

But  notwithstanding  these  strong  expressions  of  friend- 
ship and  good  will,  and  the  desire  they  evince  for  free 
intercourse,  events  were  transpiring  on  the  Pacific 
Coast  which  soon  dissipated  the  anticipations  indulged  as 
to  the  benefits  to  follow  the  immigration  of  Chinese  to 
this  country.  The  previous  treaties  of  1844  and  1858 
were  confined  principally  to  mutual  declarations  of  peace 
and  friendship  and  to  stipulations  for  commercial  inter- 
course at  certain  ports  in  China  and  for  protection  to  our 
citizens  whilst  peaceably  attending  to  their  affairs.  It 
was  not  until  the  additional  articles  of  1868  were  adopted 
that  any  public  declaration  was  made  by  the  two  nations 
that  there  were  advantages  in  the  free  migration  and  emi- 
gration of  their  citizens  and  subjects  respectively  from 
one  country  to  the  other;  and  stipulations  given  that  each 
should  enjoy  in  the  country  of  the  other,  with  respect  to 
travel  or  residence,  the  "  privileges,  immunities,  and  ex- 
emptions" enjoyed  by  citizens  or  subjects  of  the  most 
favored  nation.  Whatever  modifications  have  since  been 
made  to  these  general  provisions  have  been  caused  by  a 
well-founded  apprehension  —  from  the  experience  of 
years — that  a  limitation  to  the  immigration  of  certain 
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classes  from  China  was  essential  to  the  peace  of  the  com- 
munity on  the  Pacific  Coast,  and  possibly  to  the  preserva- 
tion of  our  civilization  there.  A  few  words  on  this  point 
may  not  be  deemed  inappropriate  here,  they  being  con- 
fined to  matters  of  public  notoriety,  which  have  frequently 
been  brought  to  the  attention  of  Congress.  (Report  of 
Committee  of  H.  R.  No.  872,  46th  Cong.  2d  Sess.) 

The  discovery  of  gold  in  California  in  1848,  as  is  well 
known,  was  followed  by  a  large  immigration  thither  from 
all  parts  of  the  world,  attracted  not  only  by  the  hope  of 
gain  from  the  mines,  but  from  the  great  prices  paid  for 
all  kinds  of  labor.  The  news  of  the  discovery  penetrated 
China,  and  laborers  came  from  there  in  great  numbers, 
a  few  with  their  own  means,  but  by  far  the  greater 
number  under  contracts  with  employers,  for  whose  bene- 
fit they  worked.  These  laborers  readily  secured  employ- 
ment, and,  as  domestic  servants,  and  in  various  kinds  of 
out-door  work,  proved  to  be  exceedingly  useful.  For 
some  years  little  opposition  was  made  to  them  except 
when  they  sought  to  work  in  the  mines,  but,  as  their 
numbers  increased,  they  began  to  engage  in  various  me- 
chanical pursuits  and  trades,  and  thus  came  into  com- 
petition with  our  artisans  and  mechanics,  as  well  as  our 
laborers  in  the  field. 

The  competition  steadily  increased,  as  the  laborers 
came  in  crowds  on  each  steamer  that  arrived  from  China, 
or  Hong  Kong,  an  adjacent  English  port.  They  were 
generally  industrious  and  frugal.  Not  being  accompanied 
by  families,  except  in  rare  instances,  their  expenses  were 
small ;  and  they  were  content  with  the  simplest  fare,  such 
as  would  not  suffice  for  our  laborers  and  artisans.  The 
competition  between  them  and  our  people  was,  for  this 
reason,  altogether  in  their  favor,  and  the  consequent  irri- 
tation, proportionately  deep  and  bitter,  was  followed,  in 
many  cases,  by  open  conflicts,  to  the  great  disturbance 
of  the  public  peace. 
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The  differences  of  race  added  greatly  to  the  difficulties 
of  the  situation.  Notwithstanding  the  favorable  provis- 
ions of  the  new  articles  of  the  treaty  of  1868,  by  which 
all  the  privileges,  immunities,  and  exemptions  were  ex- 
tended to  subjects  of  China  in  the  United  States  which 
were  accorded  to  citizens  or  subjects  of  the  most  favored 
nation,  they  remained  strangers  in  the  land,  residing 
apart  by  themselves,  and  adhering  to  the  customs  and 
usages  of  their  own  country.  It  seemed  impossible  for 
them  to  assimilate  with  our  people  or  to  make  any 
change  in  their  habits  or  modes  of  living.  As  they  grew 
in  numbers  each  year,  the  people  of  the  coast  saw,  or  be- 
lieved they  saw,  in  the  facility  of  immigration,  and  in 
the  crowded  millions  of  China,  where  population  presses 
upon  the  means  of  subsistence,  great  danger  that  at  no 
distant  day  that  portion  of  our  country  would  be  overrun 
by  them  unless  prompt  action  was  taken  to  restrict  their 
immigration.  The  people  there  accordingly  petitioned 
earnestly  for  protective  legislation. 

In  December,  1878,  the  convention  which  framed  the 
present  constitution  of  California,  being  in  session,  took 
this  subject  up,  and  memorialized  Congress  upon  it, 
setting  forth,  in  substance,  that  the  presence  of  Chinese 
laborers  had  a  baneful  effect  upon  the  material  interests 
of  the  State,  and  upon  public  morals;  that  their  immi- 
gration was  in  numbers  approaching  the  character  of  an 
Oriental  invasion,  and  was  a  menace  to  our  civilization ; 
that  the  discontent  from  this  cause  was  not  confined  to 
any  political  party,  or  to  any  class  or  nationality,  but  was 
well  nigh  universal;  that  they  retained  the  habits  and 
customs  of  their,  own  country,  and,  in  fact,  constituted  a 
Chinese  settlement  within  the  State,  without  any  interest 
in  our  country  or  its  institutions;  and  praying  Congress 
to  take  measures  to  prevent  their  further  immigration. 
This  memorial  was  presented  to  Congress  in  February, 
1879. 
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So  urgent  and  constant  were  the  prayers  for  relief 
against  existing  and  anticipated  evils,  both  from  the 
public  authorities  of  the  Pacific  Coast  and  from  private 
individuals,  that  Congress  was  impelled  to  act  on  the  sub- 
ject. Many  persons,  however,  both  in  and  out  of  Con- 
gress, were  of  opinion  that  so  long  as  the' treaty  remained 
unmodified,  legislation  restricting  immigration  would  be 
a  breach  of  faith  with  China.  A  statute  was  accordingly 
passed  appropriating  money  to  send  commissioners  to 
China  to  act  with  our  minister  there  in  negotiating  and 
concluding  by  a  treaty  a  settlement  of  such  matters  of 
interest  between  the  two  governments  as  might  be  con- 
fided to  them.  (21  Stat.  133,  c.  88.)  Such  commissioners 
were  appointed,  and  as  the  result  of  their  negotiations  the 
supplementary  treaty  of  November  17,  1880,  was  con- 
cluded and  ratified  in  May  of  the  following  year.  (22 
Stat.  826.)  It  declares  in  the  first  article  that,  "  Whenever, 
in  the  opinion  of  the  government  of  the  United  States, 
the  coming  of  Chinese  laborers  to  the  United  States,  or 
their  residence  therein,  affects  or  threatens  to  affect  the 
interests  of  that  country,  or  to  endanger  the  good  order 
of  the  said  country  or  of  any  locality  within  the  territory 
thereof,  the  government  of  China  agrees  that  the  govern- 
ment of  the  United  States  may  regulate,  limit,  or  suspend 
such  coming  or  residence,  but  may  not  absolutely  prohibit 
it.  The  limitation  or  suspension  shall  be  reasonable  and 
shall  apply  only  to  Chinese  who  may  go  to  the  United 
States  as  laborers,  other  classes  not  being  included  in  the 
limitations.  Legislation  taken  in  regard  to  Chinese  la- 
borers will  be  of  such  a  character  only  as  is  necessary  to 
enforce  the  regulation,  limitation,  or  suspension  of  immi- 
gration, and  immigrants  shall  not  be  subject  to  personal 
maltreatment  or  abuse."  In  its  second  article  it  declares 
that  "Chinese  subjects,  whether  proceeding  to  the  United 
States  as  teachers,  students,  merchants,  or  from  curiosity, 
together  with  their  body  and  household  servants,  and 
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Chinese  laborers  who  are  now  in  the  United  States  shall 
be  allowed  to  go  and  come  of  their  own  free  will  and  ac- 
cord, and  shall  be  accorded  all  the  rights,  privileges,  im- 
munities, and  exemptions  which  are  accorded  to  the 
citizens  and  subjects  of  the  most  favored  nation." 

The  government  of  China  thus  agreed  that,  notwith- 
standing the  stipulations  of  former  treaties,  the  United 
States  might  regulate,  limit,  or  suspend  the  coming  of 
Chinese  laborers,  or  their  residence  therein,  without  abso- 
lutely forbidding  it,  whenever  in  their  opinion  the  inter- 
ests of  the  country,  or  of  any  part  of  it,  might  require 
such  action.  Legislation  for  such  regulation,  limitation, 
or  suspension  was  entrusted  to  the  discretion  of  our  gov- 
ernment, with  the  condition  that  it  should  only  be  such 
as  might  be  necessary  for  that  purpose,  and  that  the  im- 
migrants should  not  be  maltreated  or  abused.  On  the  6th 
of  May,  1882,  an  act  of  Congress  was  approved,  to  carry 
this  supplementary  treaty  into  effect.  (22  Stat.  58,  c.  1 26.) 
It  is  entitled  "An  act  to  execute  certain  treaty  stipulations 
relating  to  Chinese."  Its  first  section  declares  that  after 
ninety  days  from  the  passage  of  the  act,  and  for  the 
period  of  ten  years  from  its  date,  the  coming  of  Chinese 
laborers  to  the  United  States  is  suspended,  and  that 
it  shall  be  unlawful  for  any  such  laborer  to  come,  or, 
having  come,  to  remain  within  the  United  States.  The 
second  makes  it  a  misdemeanor,  punishable  by  fine,  to 
which  imprisonment  may  be  added,  for  the  master 
of  any  vessel  knowingly  to  bring  within  the  United 
States  from  a  foreign  country,  and  land,  any  such 
Chinese  laborer.  The  third  provides  that  those  two  sec- 
tions shall  not  apply  to  Chinese  laborers  who  were  in  the 
United  States  November  17,  1880,  or  who  should  come 
within  ninety  days  after  the  passage  of  the  act.  The 
fourth  declares  that,  for  the  purpose  of  identifying  the 
laborers  who  were  here  on  the  17th  of  November,  1880, 
or  who  should  come  within  the  ninety  days  mentioned, 
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and  to  furnish  them  with  "  the  proper  evidence  "  of  their 
right  to  go  from  and  come  to  the  United  States,  the  "col- 
lector of  customs  of  the  district  from  which  any  such 
Chinese  laborer  shall  depart  from  the  United  States  shall* 
in  person  or  by  deputy,  go  on  board  each  vessel  having 
on  board  any  such  Chinese  laborer  and  cleared  or  about 
to  sail  from  his  district  for  a  foreign  port,  and  on  such 
vessel  make  a  list  of  all  such  Chinese  laborers,  which  shall 
be  entered  in  registry  books  to  be  kept  for  that  purpose, 
in  which  shall  be  stated  the  name,  age,  occupation,  last 
place  of  residence,  physical  marks  or  peculiarities,  and 
all  facts  necessary  for  the  identification  of  each  of  such 
Chinese  laborers,  which  books  shall  be  safely  kept  in  the 
custom-house;"  and  each  laborer  thus  departing  shall  be 
entitled  to  receive,  from  the  collector  or  his  deputy,  a  cer- 
tificate containing  such  particulars,  corresponding  with 
the  registry,  as  may  serve  to  identify  him.  "  The  certifi- 
cate herein  provided  for,"  says  the  section,  "shall  entitle 
the  Chinese  laborer  to  whom  the  same  is  issued  to  return 
to  and  re-enter  the  United  States  upon  producing  and 
delivering  the  same  to  the  collector  of  customs  of  the 
district  at  which  such  Chinese  laborer  shall  seek  to  re- 
enter." 

The  enforcement  of  this  act  with  the  respect  to  labor- 
ers who  were  in  the  United  States  on  November  17, 1880, 
was  attended  with  great  embarrassment,  from  the  sus- 
picious nature,  in  many  instances,  of  the  testimony  offered 
to  establish  the  residence  of  the  parties,  arising  from  the 
loose  notions  entertained  by  the  witnesses  of  the  obliga- 
tion of  an  oath.  This  fact  led  to  a  desire  for  further  legis- 
lation restricting  the  evidence  receivable,  and  the  amen- 
datory act  of  July  5,  1884,  was  accordingly  passed.  (23 
Stat.  115,  c.  220.)  The  Committee  of  the  House  of  Repre- 
sentatives on  Foreign  Affairs,  to  whom  the  original  bill 
was  referred,  in  reporting  it  back,  recommending  its  pass- 
age, stated  that  there  had  been  such  manifold  evasions,  as 
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well  as  attempted  evasions,  of  the  act  of  1882,  that  it  had 
failed  to  meet  the  demands  which  called  it  into  existence. 
(Report  in  H.  R.  No.  614,  48th  Cong.  1st  Sess.)  To  obvi- 
ate the  difficulties  attending  its  enforcement  the  amenda- 
tory act  of  1884  declared  that  the  certificate  which  the 
laborer  must  obtain  "  shall  be  the  only  evidence  permis- 
sible to  establish  his  right  of  re-entry"  into  the  United 
States. 

This  act  was  held  by  this  court  not  to  require  the  cer- 
tificate from  laborers  who  were  in  the  United  States  on 
the  17th  of  November,  1880,  who  had  departed  out  of  the 
country  before  May  6,  1882,  and  remained  out  until  after 
July  5, 1884.  (Chew  Heong  v.  United  States,  112  U.  S.  536.) 
The  same  difficulties  and  embarrassments  continued  with 
respect  to  the  proof  of  their  former  residence.  Parties 
were  able  to  pass  successfully  the  required  examination 
as  to  their  residence  before  November  17,  1880,  who,  it 
was  generally  believed,  had  never  visited  our  shores. 
To  prevent  the  possibility  of  the  policy  of  excluding 
Chinese  laborers  being  evaded,  the  act  of  October  1, 1888, 
the  validity  of  which  is  the  subject  of  consideration  in 
this  case,  was  passed.  It  is  entitled  "An  act,  a  supple- 
ment to  an  act  entitled  'An  act  to  execute  certain  treaty 
stipulations  relating  to  Chinese,'  approved  the  sixth  day 
of  May,  eighteen  hundred  and  eighty -two."  (25  Stat. 
504,  chap.  1064.)  It  is  as  follows : 

"Be  it  enacted  by  the  Senate  and  House  of  Representatives 
of  the  United  States  of  America  in  Congress  assembled,  That 
from  and  after  the  passage  of  this  act,  it  shall  be  unlaw- 
ful for  any  Chinese  laborer  who  shall  at  any  time  hereto- 
fore have  been,  or  who  may  now  or  hereafter  be,  a  resi- 
dent within  the  United  States,  and  who  shall  have  de- 
parted, or  shall  depart,  therefrom,  and  shall  not  have 
returned  before  the  passage  of  this  act,  to  return  to,  or  re- 
main in,  the  United  States. 

"  SEC.  2.  That  no  certificates  of  identity  provided  for 
in  the  fourth  and  fifth  sections  of  the  act  to  which  this 
is  a  supplement  shall  hereafter  be  issued ;  and  every 
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certificate  heretofore  issued  in  pursuance  thereof  is  hereby 
declared  void  and  of  no  effect,  and  the  Chinese  laborer 
claiming  admission  by  virtue  thereof  shall  not  be  per- 
mitted to  enter  the  United  States. 

"SEC.  3.  That  all  the  duties  prescribed,  liabilities,  pen- 
alties, and  forfeitures  imposed,  and  the  powers  conferred 
by  the  second,  tenth,  eleventh,  and  twelfth  sections  of  the 
act  to  which  this  a  supplement,  are  hereby  extended  and 
made  applicable  to  the  provisions  of  this  act. 

"  SEC.  4.  That  all  such  part  or  parts  of  the  act  to  which 
this  is  a  supplement  as  are  inconsistent  herewith  are 
hereby  repealed. 

"Approved  October  1,  1888." 

The  validity  of  this  act,  as  already  mentioned,  is  assailed, 
as  being  in  effect  an  expulsion  from  the  country  of  Chinese 
laborers  in  violation  of  existing  treaties  between  the 
United  States  and  the  government  of  China,  and  of  rights 
vested  in  them  under  the  laws  .of  Congress.  The  objec- 
tion that  the  act  is  in  conflict  with  the  treaties  was 
earnestly  pressed  in  the  court  below,  and  the  answer  to  it 
constitutes  the  principal  part  of  its  opinion.  (36  Fed. 
Rep.  431.)  Here  the  objection  made  is,  that  the  act  of 
1888  impairs  a  right  vested  under  the  treaty  1880,  as  a 
law  of  the  United  States,  and  the  statutes  of  1882  and 
1884  passed  in  execution  of  it.  It  must  be  conceded  that 
the  act  of  1888  is  in  contravention  of  express  stipulations 
of  the  treaty  of  1868  and  of  the  supplemental  treaty  of 
1880,  but  it  is  not  on  that  account  invalid  or  to  be  re- 
stricted in  its  enforcement.  The  treaties  were  of  no  greater 
legal  obligation  than  the  act  of  Congress.  By  the  Con- 
stitution, laws  made  in  pursuance  thereof  and  treaties 
made  under  the  authority  of  the  United  States  are  both 
declared  to  be  the  supreme  law  of  the  land,  and  no  para- 
mount authority  is  given  to  one  over  the  other.  A  treaty, 
it  is  true,  is  in  its  nature  a  contract  between  nations  and 
is  often  merely  promissory  in  its  character,  requiring 
legislation  to  carry  its  stipulations  into  effect.  Such  legis- 
lation will  be  open  to  future  repeal  or  amendment.  If 
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the  treaty  operates  by  its  own  force,  and  relates  to  a  sub- 
ject within  the  power  of  Congress,  it  can  be  deemed  in 
that  particular  only  the  equivalent  of  a  legislative  act,  to 
be  repealed  or  modified  at  the  pleasure  of  Congress.  In 
either  case  the  last  expression  of  the  sovereign  will  must 
control. 

The  effect  of  legislation  upon  conflicting  treaty  stipula- 
tions was  elaborately  considered  in  The  Head-Money  cases, 
and  it  was  there  adjudged  "  that  so  far  as  a  treaty  made 
by  the  United  States  with  any  foreign  nation  can  become 
the  subject  of  judicial  cognizance  in  the  courts  of  this 
country,  it  is  subject  to  such  acts  as  Congress  may  pass 
for  its  enforcement,  modification,  or  repeal."  (112  U.  S. 
580,  599.)  This  doctrine  was  affirmed  and  followed  in 
Whitney  v.  Robertson,  (124  U.  S.  190, 195.)  It  will  not  be 
presumed  that  the  legislative  department  of  the  govern- 
ment will  lightly  pass  laws  which  are  in  conflict  with  the 
treaties  of  the  country;  but  that  circumstances  may  arise 
which  would  not  only  justify  the  government  in  dis- 
regarding their  stipulations,  but  demand  in  the  interests  of 
the  country  that  it  should  do  so,  there  can  be  no  question. 
Unexpected  events  may  call  for  a  change  in  the  policy  of 
the  country.  Neglect  or  violation  of  stipulations  on  the 
part  of  the  other  contracting  party  may  require  correspond- 
ing action  on  our  part.  When  a  reciprocal  engagement  is 
not  carried  out  by  one  of  the  contracting  parties,  the  other 
may  also  decline  to  keep  the  corresponding  engagement. 
In  1798  the  conduct  towards  this  county  of  the  government 
of  France  was  of  such  a  character  that  Congress  declared 
that  the  United  States  were  freed  and  exonerated  from 
the  stipulations-of  previous  treaties  with  that  country.  Its 
act  on  the  subject  was  as  follows: 

"  An  act  to  declare  the  treaties  heretofore  concluded  with  France 

no  longer  obligatory  on  the  United  States. 
"Whereas  the  treaties  concluded  between  the  United 
States  and  France  have  been  repeatedly  violated  on  the 
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part  of  the  French  government;  and  the  just  claims  of 
the  United  States  for  reparation  of  the  injuries  so  com- 
mitted have  been  refused,  and  their  attempts  to  negotiate 
an  amicable  adjustment  of  all  complaints  between  the  two 
nations  have  been  repelled  with  indignity;  And  whereas, 
under  authority  of  the  French  government,  there  is  yet 
pursued  against  the  United  States  a  system  of  predatory 
violence,  infracting  the  said  treaties,  and  hostile  to  the 
rights  of  a  free  and  independent  nation : 

"  Be  it  enacted  by  the  Senate  and  House  of  Representatives 
of  the^  United  States  of  America  in  Congress  assembled,  That 
the  United  States  are  of  right  freed  and  exonerated  from 
the  stipulations  of  the  treaties,  and  of  the  consular  con- 
vention, heretofore  concluded  between  the  United  States 
and  France;  and  that  the  same  shall  not  henceforth  be 
regarded  as  legally  obligatory  on  the  government  or  citi- 
zens of  the  United  States."  (1  Stat.  578,  c.  67.) 

This  act,  as  seen,  applied  in  terms  only  to  the  future. 
Of  course,  whatever  of  a  permanent  character  had  been 
executed  or  vested  under  the  treaties  was  not  affected  by 
it.  In  that  respect  the  abrogation  of  the  obligations  of  a 
treaty  operates,  like  the  repeal  of  a  law,  only  upon  the 
future,  leaving  transactions  executed  under  it  to  stand 
unaffected.  The  validity  of  this  legislative  release  from 
the  stipulations  of  the  treaties  was  of  course  not  a  matter 
for  judicial  cognizance.  The  question  whether  our  gov- 
ernment is  justified  in  disregarding  its  engagements  with 
another  nation  is  not  one  for  the  determination  of  the 
courts.  This  subject  was  fully  considered  by  Mr.  Justice 
Curtis,  whilst  sitting  at  the  circuit,  in  Taylor  v.  Morton,  (2 
Curtis,  454,  459,)  and  he  held  that  whilst  it  would  always 
be  a  matter  of  the  utmost  gravity  and  delicacy  to  refuse 
to  execute  a  treaty,  the  power  to  do  so  was  prerogative,  of 
which  no  nation  could  be  deprived  without  deeply  affect- 
ing its  independence;  but  whether  a  treaty  with  a  foreign 
sovereign  had  been  violated  by  him,  whether  the  consid- 
eration of  a  particular  stipulation  of  a  treaty  had  been 
voluntarily  withdrawn  by  one  party  so  as  to  no  longer  be 
obligatory  upon  the  other,  and  whether  the  views  and 
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acts  of  a  foreign  sovereign,  manifested  through  his  repre- 
sentative, had  given  just  occasion  to  the  political  depart- 
ments of  our  government  to  withhold  the  execution  of  a 
promise  contained  in  a  treaty  or  to  act  in  direct  contra- 
vention of  such  promise,  were  not  judicial  questions; 
that  the  power  to  determine  them  has  not  been  confided 
to  the  judiciary,  which  has  no  suitable  means  to  execute 
it,  but  to  the  executive  and  legislative  departments  of  the 
government;  and  that  it  belongs  to  diplomacy  and  legis- 
lation, and  not  to  the  administration  of  existing  laws. 
And  the  learned  justice  added,  as  a  necessary  consequence 
of  these  conclusions,  that  if  Congress  has  this  power,  it  is 
wholly  immaterial  to  inquire  whether  it  has,  by  the 
statute  complained  of,  departed  from  the  treaty  or  not; 
or,  if  it  has,  whether  such  departure  was  accidental  or  de- 
signed; and  if  the  latter,  whether  the  reasons  therefor 
were  good  or  bad.  These  views  were  reasserted  and  fully 
adopted  by  this  court  in  Whitney  v.  Robertson,  (124  U.  S. 
190,  195.)  And  we  may  add  to  the  concluding  observa- 
tion of  the  learned  justice,  that  if  the  power  mentioned 
is  vested  in  Congress,  any  reflection  upon  its  motives,  or 
the  motives  of  any  of  its  members  in  exercising  it,  would 
be  entirely  uncalled  for.  This  court  is  not  a  censor  of 
the  morals  of  other  departments  of  the  government;  it  is 
not  invested  with  any  authority  to  pass  judgment  upon 
the  motives  of  their  conduct.  When  once  it  is  estab- 
lished that  Congress  possesses  the  power  to  pass  an  act, 
our  province  ends  with  its  construction,  and  its  application 
to  cases  as  they  are  presented  for  determination.  Con- 
gress has  the  power  under  the  Constitution  to  declare 
war,  and  in  two  instances  where  the  power  has  been  ex- 
ercised— in  the  war  of  1812  against  Great  Britain,  and  in 
1846  against  Mexico — the  propriety  and  wisdom  and 
justice  of  its  action  were  vehemently  assailed  by  some  of 
the  ablest  and  best  men  in  the  country,  but  no  one  doubted 
the  legality  of  the  proceeding,  and  any  imputation  by  this 
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or  any  other  court  of  the  United  States  upon  the  motives 
of  the  members  of  Congress  who  in  either  case  voted  for 
the  declaration  would  have  been  justly  the  cause  of  ani- 
madversion. We  do  not  mean  to  intimate  that  the  moral 
aspects  of  legislative  acts  may  not  be  proper  subjects  of 
consideration.  Undoubtedly  they  may  be,  at  proper 
times  and  places,  before  the  public,  in  the  halls  of  Con- 
gress, and  in  all  the  modes  by  which  the  public  mind  can 
be  influenced.  Public  opinion  thus  enlightened,  brought 
to  bear  upon  legislation,  will  do  more  than  all  other 
causes  to  prevent  abuses;  but  the  province  of  the  courts 
is  to  pass  upon  the  validity  of  laws,  not  to  make  them, 
and  when  their  validity  is  established,  to  declare  their 
meaning  and  apply  their  provisions.  All  else  lies  beyond 
their  domain. 

There  being  nothing  in  the  treaties  between  China  and 
the  United  States  to  impair  the  validity  of  the  act  of 
Congress  of  October  1,  1888,  was  it  on  any  other  ground 
beyond  the  competency  of  Congress  to  pass  it?  If  so,  it 
must  be  because  it  was  not  within  the  power  of  Congress 
to  prohibit  Chinese  laborers  who  had  at  the  time  departed 
from  the  United  States,  or  should  subsequently  depart, 
from  returning  to  the  United  States.  Those  laborers  are 
not  citizens  of  the  United  States;  they  are  aliens.  That 
the  government  of  the  United  States,  through  the  action 
of  the  legislative  department,  can  exclude  aliens  from  its 
territory  is  a  proposition  which  we  do  not  think  open  to 
controversy.  Jurisdiction  over  its  own  territory  to  that 
extent  is  an  incident  of  every  independent  nation.  It  is 
a  part  of  its  independence.  If  it  could  not  exclude  aliens 
it  would  be  to  that  extent  subject  to  the  control  of  another 
power.  As  said  by  this  court  in  the  case  of  The  Exchange, 
(7  Cranch,  116,  136,)  speaking  by  Chief  Justice  Marshall : 
"The  jurisdiction  of  the  nation  within  its  own  territory 
is  necessarily  exclusive  and  absolute.  It  is  susceptible  of 
no  limitation  not  imposed  by  itself.  Any  restriction  upon 
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it,  deriving  validity  from  an  external  source,  would  imply 
a  diminution  of  its  sovereignty  to  the  extent  of  the  restric- 
tion, and  an  investment  of  that  sovereignty  to  the  same 
extent  in  that  power  which  could  impose  such  restriction. 
All  exceptions,  therefore,  to  the  full  and  complete  power 
of  a  nation  within  its  own  territories,  must  be  traced  up 
to  the  consent  of  the  nation  itself.  They  can  flow  from 
no  other  legitimate  source." 

While  under  our  Constitution  and  form  of  government 
the  great  mass  of  local  matters  is  controlled  by  local  au- 
thorities, the  United  States,  in  their  relation  to  foreign 
countries  and  their  subjects  or  citizens  are  one  nation,  in- 
vested with  powers  which  belong  to  independent  nations, 
the  exercise  of  which  can  be  invoked  for  the  maintenance 
of  its  absolute  independence  and  security  throughout 
its  entire  territory.  The  powers  to  declare  war,  make 
treaties,  suppress  insurrection,  repeal  invasion,  regulate 
foreign  commerce,  secure  republican  governments  to  the 
States,  and  admit  subjects  of  other  nations  to  citizenship, 
are  all  sovereign  powers,  restricted  in  their  exercise  only 
by  the  Constitution  itself  and  considerations  of  public 
policy  and  justice  which  control,  more  or  less,  the  conduct 
of  all  civilized  nations.  As  said  by  this  court  in  the  case 
of  Cohens  v.  Virginia,  (6  Wheat.  264,  413,)  speaking  by  the 
same  great  Chief  Justice:  "That  the  United  States  form, 
for  many,  and  for  most  important  purposes,  a  single  na- 
tion, has  not  yet  been  denied.  In  war,  we  are  one  people. 
In  making  peace,  we  are  one  people.  In  all  commercial 
regulations,  we  are  one  and  the  same  people.  In  many 
other  respects,  the  American  people  are  one;  and  the 
government  which  is  alone  capable  of  controlling  and 
managing  their  interests  in  all  these  respects,  is  the  gov- 
ernment of  the  Union.  It  is  their  government,  and  in 
that  character  they  have  no  other.  America  has  chosen 
to  be  in  many  respects,  and  to  many  purposes,  a  nation ; 
and  for  all  these  purposes  her  government  is  complete; 
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to  all  these  objects,  it  is  competent.  The  people  have  de- 
clared, that  in  the  exercise  of  all  powers  given  for  these 
objects  it  is  supreme.  It  can,  then,  in  effecting  these  ob- 
jects, legitimately  control  all  individuals  or  governments 
within  the  American  territory.  The  constitution  and 
laws  of  a  State,  so  far  as  they  are  repugnant  to  the  Con- 
stitution and  laws  of  the  United  States,  are  absolutely 
void.  These  States  are  constituent  parts  of  the  United 
States.  They  are  members  of  one  great  empire — for  some 
purposes  sovereign,  for  some  purposes  subordinate."  The 
same  view  is  expressed  in  a  different  form  by  Mr.  Justice 
Bradley,  in  Knox  v.  Lee,  (12  Wall.  457, 555,)  where  he  ob- 
serves that  "  the  United  States  is  not  only  a  government, 
but  it  is  a  National  government,  and  the  only  government 
in  this  country  that  has  the  character  of  nationality.  It 
is  invested  with  power  over  all  the  foreign  relations  of  the 
country,  war,  peace,  and  negotiations  and  intercourse 
with  other  nations;  all  which  are  forbidden  to  the  State 
governments.  It  has  jurisdiction  over  all  those  general 
subjects  of  legislation  and  sovereignty  which  affect  the 
interests  of  the  whole  people  equally  and  alike,  and  which 
require  uniformity  of  regulations  and  laws,  such  as  the 
coinage,  weights,  and  measures,  bankruptcies,  the  postal 
system,  patent  and  copyright  laws,  the  public  lands,  and 
interstate  commerce;  all  which  subjects  are  expressly  or 
iinpliedly  prohibited  to  the  State  governments.  It  has 
power  to  suppress  insurrections,  as  well  as  to  repel  inva- 
sions, and  to  organize,  arm,  discipline,  and  call  into  serv- 
ice the  militia  of  the  whole  country.  The  President  is 
charged  with  the  duty  and  invested  with  the  power  to 
take  care  that  the  laws  be  faithfully  executed.  The 
judiciary  has  jurisdiction  to  decide  controversies  between 
the  States,  and  between  their  respective  citizens,  as  well 
as  questions  of  National  concern ;  and  the  government  is 
clothed  with  power  to  guarantee  to  every  State  a  republi- 
can form  of  government,  and  to  protect  each  of  them 
against  invasion  and  domestic  violence." 
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The  control  of  local  matters  being  left  to  local  authori- 
ties, and  national  maters  being  intrusted  to  the  govern- 
ment of  the  Union,  the  problem  of  free  institutions  exist- 
ing over  a  widely  extended  country,  having  different 
climates  and  varied  interests,  has  been  happily  solved. 
For  local  interests  the  several  States  of  the  Union  exist, 
but  for  national  purposes,  embracing  our  relations  with 
foreign  nations,  we  are  but  one  people,  one  nation,  one 
power. 

To  preserve  its  independence,  and  give  security  against 
foreign  aggression  and  encroachment,  is  the  highest  duty 
of  every  nation,  and  to  attain  these  ends  nearly  all  other 
considerations  are  to  be  subordinated.  It  matters  not  in 
what  form  such  aggression  and  encroachment  come, 
whether  from  the  foreign  nation  acting  in  its  national 
character  or  from  vast  hordes  of  its  people  crowding  in 
upon  us.  The  government,  possessing  the  powers  which 
are  to  be  exercised  for  protection  and  security,  is  clothed 
with  authority  to  determine  the  occasion  on  which  the 
powers  shall  be  called  forth;  and  its  determination,  so 
far  as  the  subjects  affected  are  concerned,  are  necessarily 
conclusive  upon  all  its  departments  and  officers.  If, 
therefore,  the  government  of  the  United  States,  through 
its  legislative  department,  considers  the  presence  of  for- 
eigners of  a  different  race  in  this  country,  who  will  not 
assimilate  with  us,  to  be  dangerous  to  its  peace  and  se- 
curity, their  exclusion  is  not  to  be  stayed  because  at  the 
time  there  are  no  actual  hostilities  with  the  nation  of 
which  the  foreigners  are  subjects.  The  existence  of  war 
would  render  the  necessity  of  the  proceeding  only  more 
obvious  and  pressing.  The  same  necessity,  in  a  less 
pressing  degree,  may  arise  when  war  does  not  exist,  and 
the  same  authority  which  adjudges  the  necessit}r  in  one 
case  must  also  determine  it  in  the  other.  In  both  cases 
its  determination  is  conclusive  upon  the  judiciary.  If 
the  government  of  the  country  of  which  the  foreigners 
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excluded  are  subjects  is  dissatisfied  with  this  action  it  can 
make  complaint  to  the  executive  head  of  our  government, 
or  resort  to  any  other  measure  which,  in  its  judgment,  its 
interests  or  dignity  may  demand ;  and  there  lies  its  only 
remedy. 

The  power  of  the  government  to  exclude  foreigners 
from  the  country  whenever,  in  its  judgment,  the  public 
interests  require  such  exclusion,  has  been  asserted  in  re- 
peated instances,  and  never  denied  by  the  executive  or 
legislative  departments.  In  a  communication  made  in 
December,  1852,  to  Mr.  A.  Dudley  Mann,  at  one  time  a 
special  agent  of  the  Department  of  State  in  Europe,  Mr. 
Everett,  then  Secretary  of  State  under  President  Fillmore, 
writes:  "This  government  could  never  give  up  the  right 
of  excluding  foreigners  whose  presence  it  might  deem  a 
source  of  danger  to  the  United  States."  "Xor  will  this 
government  consider  such  exclusion  of  American  citizens 
from  Russia  necessarily  a  matter  of  diplomatic  complaint 
to  that  country."  In  a  dispatch  to  Mr.  Fay,  our  minister 
to  Switzerland,  in  March,  1856,  Mr.  Marcy,  Secretary  of 
State  under  President  Pierce,  writes:  "Every  society  pos- 
sesses the  undoubted  right  to  determine  who  shall  com- 
pose its  members,  and  it  is  exercised  by  all  nations,  both 
in  peace  and  war."  "It  may  always  be  questionable 
whether  a  resort  to  this  power  is  warranted  by  the  cir- 
cumstances, or  what  department  of  the  government  is 
empowered  to  exert  it;  but  there  can  be  no  doubt  that  it 
is  possessed  by  all  nations,  and  that  each  may  decide  for 
itself  when  the  occasion  arises  demanding  its  exercise." 
In  a  communication  in  September,  1869,  to  Mr.  Wash- 
burne,  our  minister  to  France,  Mr.  Fish,  Secretary  of  State 
under  President  Grant,  uses  this  language:  "The  control 
of  the  people  within  its  limits,  and  the  right  to  expel 
from  its  territory  persons  who  are  dangerous  to  the  peace 
of  the  State,  are  too  clearly  within  the  essential  attributes 
of  sovereignty  to  be  seriously  contested.  Strangers  visit- 
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ing  or  sojourning  in  a  foreign  country  voluntarily  sub- 
mit themselves  to  its  laws  and  customs,  and  the  munici- 
pal laws  of  France,  authorizing  the  expulsion  of  strangers, 
are  not  of  such  recent  date,  nor  has  the  exercise  of  the 
power  by  the  government  of  France  been  so  infrequent, 
that  sojourners  within  her  territory  can  claim  surprise 
when  the  power  is  put  in  force."  In  a  communication  to 
Mr.  Foster,  our  minister  to  Mexico,  in  July,  1879,  Mr. 
Evarts,  Secretary  of  State  under  President  Hayes,  refer- 
ring to  the  power  vested  in  the  constitution  of  Mexico  to 
expel  objectionable  foreigners,  says:  "The  admission  that, 
as  that  constitution  now  stands  and  is  interpreted,  for- 
eigners who  render  themselves  harmful  or  objectionable 
to  the  general  government  must  expect  to  be  liable  to  the 
exercise  of  the  power  adverted  to,  even  in  time  of  peace, 
remains,  and  no  good  reason  is  seen  for  departing  from 
that  conclusion  now.  But,  while  there  may  be  no  ex- 
pedient basis  on  which  to  found  objection,  on  principle 
and  in  advance  of  a  special  case  thereunder,  to  the  con- 
stitutional right  thus  asserted  by  Mexico,  yet  the  manner 
of  carrying  out  such  asserted  right  may  be  highly  objec- 
tionable. You  would  be  fully  justified  in  making  earnest 
remonstrances  should  a  citizen  of  the  United  States  be 
expelled  from  Mexican  territory  without  just  steps  to 
assure  the  grounds  of  such  expulsion,  and  in  bringing 
the  fact  to  the  immediate  knowledge  of  the  department." 
In  a  communication  to  Mr.  W.  J.  Stillman,  under  date 
of  August  3,  1882,  Mr.  Frelinghuysen,  Secretary  of 
State  under  President  Arthur,  writes:  "This  govern- 
ment cannot  contest  the  right  of  foreign  governments 
to  exclude,  on  police  or  other  grounds,  American  citizens 
from  their  shores."  (Wharton's  Int.  Law  Digest,  §  206.) 
The  exclusion  of  paupers,  criminals,  and  persons  af- 
flicted with  incurable  diseases,  for  which  statutes  have 
been  passed,  is  only  an  application  of  the  same  power  to 
particular  classes  of  persons,  whose  presence  is  deemed 
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injurious  or  a  source  of  danger  to  the  country.  As  ap- 
plied to  them,  there  has  never  been  any  question  as  to 
the  power  to  exclude  them.  The  power  is  constantly  ex- 
ercised; its  existence  is  involved  in  the  right  of  self-pres- 
ervation. As  to  paupers,  it  makes  no  difference  by  whose 
aid  they  are  brought  to  the  country.  As  Mr.  Fish,  when 
Secretary  of  State,  wrote,  in  a  communication  under  date 
of  December  26,  1872,  to  Mr.  James  Moulding,  of  Liver- 
pool, the  government  of  the  United  States  "is  not  willing 
and  will  not  consent  to  receive  the  pauper  class  of  any 
community  who  may  be  sent  or  may  be  assisted  in  their 
immigration  at  the  expense  of  government  or  of  muni- 
cipal authorities."  As  to  criminals,  the  power  of  exclusion 
has  always  been  exercised,  even  in  the  absence  of  any 
statute  on  the  subject.  In  a  dispatch  to  Mr.  Cramer, 
our  minister  to  Switzerland,  in  December,  1881,  Mr. 
Elaine,  Secretary  of  State  under  President  Arthur  writes : 
"  While,  under  the  Constitution  and  the  laws,  this  country 
is  open  to  the  honest  and  the  industrious  immigrant,  it 
has  no  room  outside  of  its  prisons  or  almshouses  for  de- 
praved and  incorrigible  criminals  or  hopelessly  dependent 
paupers  who  may  have  become  a  pest  or  burden,  or  both, 
to  their  own  country."  (Wharton's  Int.  Law  Dig.  supra.) 
The  power  of  exclusion  of  foreigners  being  an  incident  of 
sovereignty  belonging  to  the  government  of  the  United 
States,  as  a  part  of  those  sovereign  powers  delegated  by 
the  Constitution,  the  right  to  its  exercise  at  any  time  when, 
in  the  judgment  of  the  government,  the  interests  of  the 
country  require  it,  cannot  be  granted  away  or  restrained 
on  behalf  of  any  one.  The  powers  of  government  are 
delegated  in  .trust  to  the  United  States,  and  are  incapable 
of  transfer  to  any  other  parties.  They  cannot  be  aban- 
doned or  surrendered.  Nor  can  their  exercise  be  hamp- 
ered, when  needed  for  the  public  good,  by  any  consider- 
ations of  private  interest.  The  exercise  of  these  public 
trusts  is  not  the  subject  of  barter  or  contract.  Whatever 


26 

license,  therefore,  Chinese  laborers  may  have  obtained, 
previous  to  the  act  of  October  1,  1888,  to  return  to  the 
United  States  after  their  departure,  is  held  at  the  will  of 
the  government,  revocable  at  any  time,  at  its  pleasure. 
Whether  a  proper  consideration  by  our  government  of  its 
previous  laws,  or  a  proper  respect  for  the  nation  whose  sub- 
jects are  affected  by  its  action,  ought  to  have  qualified  its 
inhibition,  and  made  it  applicable  only  to  persons  departing 
from  the  country  after  the^passage  of  the  act,  are  not  ques- 
tions for  judicial  determination.  If  there  be  any  just 
ground  of  complaint  on  the  part  of  China,  it  must  be 
made  to  the  political  department  of  our  government, 
which  is  alone  .competent  to  act  upon  the  subject.  The 
rights  and  interests  created  by  a  treaty,  which  have  be- 
come so  vested  that  its  expiration  or  abrogation  will  not 
destroy  or  impair  them,  are  such  as  are  connected  with 
and  lie  in  property  capable  of  sale  and  transfer,  or  other 
disposition,  not  such  as  are  personal  and  untransferable 
in  their  character.  Thus  in  The  Head-Money  cases,  the 
court  speaks  of  certain  rights  being  in  some  instances 
conferred  upon  the  citizens  or  subjects  of  one  nation  re- 
siding in  the  territorial  limits  of  the  other,  which  are 
"  capable  of  enforcement  as  between  private  parties  in 
the  courts  of  the  country."  "An  illustration  of  this  char- 
acter/' it  adds,  "  is  found  in  treaties  which  regulate  the 
mutual  rights  of  citizens  and  subjects  of  the  contracting 
nations  in  regard  to  rights  of  property  by  descent  or  in- 
heritance, when  the  individuals  concerned  are  aliens." 
(112  U.  S.  580,  598.)  The  passage  cited  by  counsel  from 
the  language  of  Mr.  Justice  Washington  in  Society  for  the 
Propagation  of  the  Gospel  v.  New  Haven,(S  Wheat.  464, 493,) 
also  illustrates  this  doctrine.  There  the  learned  justice 
observes  that  "  if  real  estate  be  purchased  or  secured  un- 
der a  treaty,  it  would  be  most  mischievous  to  admit  that 
the  extinguishment  of  the  treaty  extinguished  the  right 
to  such  estate.  In  truth,  it  no  more  affects  such  rights 
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than  the  repeal  of  a  municipal  law  affects  rights  acquired 
under  it."  Of  this  doctrine  there  can  be  no  question  in 
this  court;  but  far  different  is  this  case,  where  a  con- 
tinued suspension  of  the  exercise  of  a  governmental 
power  is  insisted  upon  as  a  right,  because,  by  the  favor 
and  consent  of  the  government,  it  has  not  heretofore  been 
exerted  with  respect  to  the  appellant  or  to  the  class  to 
which  he  belongs.  Between  property  rights  not  affected 
by  the  termination  or  abrogation  of  a  treaty,  and  expec- 
tations of  benefits  from  the  continuance  of  existing  legis- 
lation, there  is  as  wide  a  difference,  as  between  realization 
and  hopes. 

During  the  argument  reference  was  made  by  counsel  to 
the  alien  law  of  June  25, 1798,  and  to  opinions  expressed 
at  the  time  by  men  of  great  ability  and  learning  against 
its  constitutionality.  (1  Stat.  570,  c.  58.)  We  do  not  at- 
tach importance  to  those  opinions  in  their  bearing  upon 
this  case.  The  act  vested  in  the  President  power  to  order 
all  such  aliens  as  he  should  judge  dangerous  to  the  peace 
and  safety  of  the  United  States,  or  should  have  reason- 
able grounds  to  suspect  were  concerned  in  any  treason- 
able or  secret  machination  against  the  government,  to 
depart  out  of  the  territory  of  the  United  States  within 
such  time  as  should  be  expressed  in  his  order.  There 
were  other  provisions  also  distinguishing  it  from  the  act 
under  consideration.  The  act  was  passed  during  a  period 
of  great  political  excitement,  and  it  was  attacked  and  de- 
fended with  great  zeal  and  ability.  It  is  enough,  how- 
ever, to  say  that  it  is  entirely  different  from  the  act  before 
us,  and  the  validity  of  its  provisions  was  never  brought 
to  the  test  of  judicial  decision  in  the  courts  of  the  United 
States.  Order  affirmed. 
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DELIVERED   BY 


MR.   JUSTICE    KIKLD, 

At  October  Term,  1877* 


1.  The  power  vested  in  Congress  to  establish  "  post  offices  and  post  roads  " 

embraces  the  regulation  of  the  entire  postal  system  of  the  country. 
Under  it,  Congress  may  designate  what  shall  be  carried  in  the  mail 
and  what  excluded. 

2.  In  the  enforcement  of  regulations  excluding  matter  from  the  mail,  a 

distinction  is  to  be  made  between  what  is  intended  to  be  kept  free 
from  inspection,  such  as  letters,  and  sealed  packages  subject  to  letter 
postage,  and  what  is  open  to  inspection,  such  as  newspapers,  maga- 
zines, pamphlets,  and  other  printed  matter,  purposely  left  in  a  con- 
dition to  be  examined. 

3.  Letters,  and  seaed  packages  subject  to  letter  postage,  in  the  mail,  can 

be  opened  and  examined  only  under  like  warrant,  issued  upon  simi- 
lar oath  or  affirmation,  particularly  describing  the  thing  to  be  seized, 
as  is  required  when  papers  are  subjected  to  search  in  one's  own 
household.  The  constitutional  guaranty  of  the  right  of  the  people 
to  be  secure  in  their  papers  against  unreasonable  searches  and  seizures 
extends  to  their  papers,  thus  closed  against  inspection,  wherever  they 
may  be. 

4.  Regulations  against  transporting  in  the  mail  printed  matter,  which  is 

open  to  examination,  cannot  be  enforced  so  as  to  interfere  in  any 
manner  with  the  freedom  of  the  press.  Liberty  of  circulating  is 

*  Reported  in  96  U.  S.  Reports,  727. 


essential  to  that  freedom.  When,  therefore,  printed  matter  is  ex_ 
eluded  from  the  mail,  its  transportation  in  any  other  way  as  mer- 
chandise cannot  be  forbidden  by  Congress. 

5.  Kegulations  excluding  matter  from  the  mail  may  be  enforced  through 
the  courts,  upon  competent  evidence  of  their  violation,  obtained  in 
other  ways  than  by  the  unlawful  inspection  of  letters  and  sealed 
packages;  an.d  with  respect  to  objectionable  printed  matter,  open  to 
examination,  they  may  in  some  cases  also  be  enforced  by  the  direct 
action  of  the  officers  of  the  postal  service  upon  their  own  inspection* 
as  where  the  object  is  exposed,  and  shows  unmistakably  that  it  is 
prohibited,  as  in  the  case  of  an  obscene  picture  or  print. 

Petition  for  writs  of  habeas  corpus  and  certiorari. 

Section  3894  of  the  Revised  Statutes  provides  that  "  no 
letter  or  circular  concerning  illegal  lotteries,  so-called 
gift  concerts,  or  other  similar  enterprises  offering  prizes, 
or  concerning  schemes  devised  and  intended  to  deceive 
and  defraud  the  public,  for  the  purpose  of  obtaining 
money  under  false  pretences,  shall  be  carried  in  the  mail. 
Any  person  who  shall  knowingly  deposit  or  send  any- 
thing to  be  conveyed  by  mail,  in  violation  of  this  section, 
shall  be  punishable  by  a  fine  of  not  more  than  $500,  nor 
less  than  $100,  with  costs  of  prosecution."  By  an  act 
approved  July  12,  1876,  (19  Stat.  90,)  the  word  "illegal" 
was  stricken  out  of  the  section.  Under  the  law,  as  thus 
amended,  the  petitioner  was  indicted,  in  the  Circuit  Court 
of  the  United  States  for  the  Southern  District  of  New 
York,  for  knowingly  and  unlawfully  depositing,  on  the 
23d  of  February,  1877,  at  that  district,  in  the  mail  of  the 
United  States,  to  be  conveyed  in  it,  a  circular  concerning 
a  lottery  offering  prizes,  enclosed  in  an  envelope  ad- 
dressed to  one  J.  Ketcham,  at  Gloversville,  New  York. 
The  indictment  sets  forth  the  offence  in  separate  counts, 
so  as  to  cover  every  form  in  which  it  could  be  stated 
under  the  act.  Upon  being  arraigned,  the  petitioner  stood 
mute,  refusing  to  plead ;  and  thereupon  a  plea  of  not 
guilty  was  entered  in  his  behalf  by  order  of  the  court. 
(Rev.  Stat.  sec.  1032.)  He  was  subsequently  tried,  con- 
victed, and  sentenced  to  pay  a  fine  of  $100,  with  the  costs 


of  the  prosecution,  and  to  be  committed  to  the  county 
jail  until  the  fine  and  costs  were  paid.  Upon  his  com- 
mitment, which  followed,  he  presented  to  this  court  a  pe- 
tition alleging  that  he  was  imprisoned  and  restrained  of 
his  liberty  by  the  marshal  of  the  Southern  District  of 
New  York,  under  the  conviction;  that  such  conviction 
was  illegal,  and  that  the  illegality  consisted  in  this:  that 
the  court  had  no  jurisdiction  to  punish  him  for  the  acts 
charged  in  the  indictment;  that  the  act  under  which  the 
indictment  was  drawn  was  unconstitutional  and  void; 
and  that  the  court  exceeded  its  jurisdiction  in  commit- 
ting him  until  the  fine  was  paid.  He  therefore  prayed 
for  a  writ  of  habeas  corpus  to  be  directed  to  the  marshal 
to  bring  him  before  the  court,  and  a  writ  of  certiorari  to 
be  directed  to  the  clerk  of  the  Circuit  Court  to  send  up 
the  record  of  his  conviction,  that  this  court  might  inquire 
into  the  cause  and  legality  of  his  imprisonment.  Accom- 
panying the  petition,  as  exhibits,  were  copies  of  the  in- 
dictment and  of  the  record  of  conviction.  The  court,  in- 
stead of  ordering  that  the  writs  issue  at  once,  entered  a 
rule,  the  counsel  of  the  petitioner  consenting  thereto,  that 
cause  be  shown,  on  a  day  designated,  why  the  writs 
should  not  issue  as  prayed ;  and  that  a  copy  of  the  rule 
be  served  on  the  Attorney-General  of  the  United  States, 
the  marshal  of  the  Southern  District  of  New  York,  and 
the  clerk  of  the  Circuit  Court.  The  Attorney-General, 
for  himself  and  others,  answered  the  rule,  by  averring 
that  the  petition  and  exhibits  do  not  make  out  a  case  in 
which  this  court  has  jurisdiction  to  order  the  writs  to 
issue,  and  that  the  petitioner  is  in  lawful  custody  by  virtue 
of  the  proceedings  and  sentence  mentioned  in  the  exhibits, 
and  the  commitment  issued  thereon. 

Mr.  Justice  FIELD,  after  stating  the  case,  delivered  the 
opinion  of  the  Court. 

The  powder  vested  in  Congress  "to  establish  post  offices 
and  post  roads  "  has  been  practically  construed,  since  the 


foundation  of  the  government,  to  authorize  not  merely 
the  designation  of  the  routes  over  which  the  mail  shall 
be  carried,  and  the  offices  where  letters  and  other  docu- 
ments shall  be  received  to  be  distributed  or  forwarded, 
but  the  carriage  of  the  mail,  and  all  measures  necessary 
to  secure  its  safe  and  speedy  transit,  and  the  prompt  de- 
livery of  its  contents.  The  validity  of  legislation  pre- 
scribing what  should  be  carried,  and  its  weight  and  form, 
and  the  charges  to  which  it  should  be  subjected,  has  never 
been  questioned.  What  should  be  mailable  has  varied  at 
different  times,  changing  with  the  facility  of  transporta- 
tion over  the  post  roads.  At  one  time,  only  letters,  news- 
papers, magazines,  pamphlets,  and  other  printed  matter, 
not  exceeding  eight  ounces  in  weight,  were  carried ;  after- 
wards books  were  added  to  the  list;  and  now  small. pack- 
ages of  merchandise,  not  exceeding  a  prescribed  weight, 
as  well  as  books  and  printed  matter  of  all  kinds,  are 
transported  in  the  mail.  The  power  possessed  by  Con- 
gress embraces  the  regulation  of  the  entire  postal  system 
of  the  country.  The  right  to  designate  what  shall  be  carried 
necessarily  involves  the  right  to  determine  what  shall  be  ex- 
cluded. The  difficulty  attending  the  subject  arises,  not  from 
the  want  of  power  in  Congress  to  prescribe  regulations  as  to 
what  shall  constitute  mail  matter,  but  from  the  necessity  of 
enforcing  them  consistently  with  rights  reserved  to  the 
people,  of  far  greater  importance  than  the  transportation 
of  the  mail.  In  their  enforcement,  a  distinction  is  to  be 
made  between  different  kinds  of  mail  matter — between 
what  is  intended  to  be  kept  free  from  inspection,  such  as 
letters,  and  sealed  packages  subject  to  letter  postage;  and 
what  is  open  to  inspection,  such  as  newspapers,  magazines, 
pamphlets,  and  other  printed  matter,  purposely  left  in  a 
condition  to  be  examined.  Letters  and  sealed  packages 
of  this  kind  in  the  mail  are  as  fully  guarded  from  ex- 
amination and  inspection,  except  as  to  their  outward  form 
and  weight,  as  if  they  were  retained  by  the  parties  for- 


warding  them  in  their  own  domiciles.  The  constitutional 
guaranty  of  the  right  of  the  people  to  be  secure  in  their 
papers  against  unreasonable  searches  and  seizures  extends 
to  their  papers,  thus  closed  against  inspection,  wherever 
they  may  be.  Whilst  in  the  mail,  they  can  only  be 
opened  and  examined  under  like  warrant,  issued  upon 
similar  oath  or  affirmation,  particularly  describing  the 
thing  to  be  seized,  as  is  required  when  papers  are  subjected 
to  search  in  one's  own  household.  No  law  of  Congress 
can  place  in  the  hands  of  officials  connected  with  the 
postal  service  any  authority  to  invade  the  secrecy  of 
letters  and  such  sealed  packages  in  the  mail;  and  all 
regulations  adopted  as  to  mail  matter  of  this  kind  must 
be  in  subordination  to  the  great  principle  embodied  in 
the  fourth  amendment  of  the  Constitution. 

Nor  can  any  regulations  be  enforced  against  the  trans- 
portation of  printed  matter  in  the  mail,  which  is  open  to 
examination,  so  as  to  interfere  in  any  manner  with  the 
freedom  of  the  press.  Liberty  of  circulating  is  as  essential 
to  that  freedom  as  liberty  of  publishing;  indeed,  without 
the  circulation,  the  publication  would  be  of  little  value. 

If,  therefore,  printed  matter  be  excluded  from  the  mails, 
its  transportation  in  any  other  way  cannot  be  forbidden 
by  Congress. 

In  1836,  the  question  as  to  the  power  of  Congress  to 
exclude  publications  from  the  mail  was  discussed  in  the 
Senate;  and  the  prevailing  opinion  of  its  members,  as 
expressed  in  debate,  was  against  the  existence  of  the  power. 
President  Jackson,  in  his  annual  message  of  the  previous 
year,  had  referred  to  the  attempted  circulation  through 
the  mail  of  inflammatory  appeals,  addressed  to  the  pas- 
sions of  the  slaves,  in  prints,  and  in  various  publications, 
tending  to  stimulate  them  to  insurrection;  and  suggested 
to  Congress  the  propriety  of  passing  a  law  prohibiting, 
under  severe  penalties,  such  circulation  of  "  incendiary 
publications  "  in  the  Southern  States.  In  the  Senate,  that 
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portion  of  the  message  was  referred  to  a  select  committee, 
of  which  Mr.  Calhoun  was  chairman;  and  he  made  an 
elaborate  report  on  the  subject,  in  which  he  contended 
that  it  belonged  to  the  States,  and  not  to  Congress,  to  de- 
termine what  is  and  what  is  not  calculated  to  disturb  their 
security,  and  that  to  hold  otherwise  would  be  fatal  to  the 
States;  for  if  Congress  might  determine  what  papers  were 
incendiary,  and  as  such  prohibit  their  circulation  through 
the  mail,  it  might  also  determine  what  were  not  incendi- 
ary, and  enforce  their  circulation.  Whilst,  therefore,  con- 
demning in  the  strongest  terms  the  circulation  of  the 
publications,  he  insisted  that  Congress  had  not  the  power 
to  pass  a  law  prohibiting  their  transmission  through  the 
mail,  on  the  ground  that  it  would  abridge  the  liberty  of 
the  press.  "To  understand,"  he  said,  "more  fully  the  ex- 
tent of  the  control  which  the  right  of  prohibiting  circula- 
tion through  the  mail  would  give  to  the  government  over 
the  press,  it  must  be  borne  in  mind  that  the  power  of 
Congress  over  the  post  office  and  the  mail  is  an  exclusive 
power.  It  must  also  be  remembered  that  Congress,  in 
the  exercise  of  this  power,  may  declare  any  road  or  navi- 
gable water  to  be  a  post  road;  and  that,  by  the  act  of 
1825,  it  is  provided  l  that  no  stage  or  other  vehicle  which 
regularly  performs  trips  on  a  post  road,  or  on  a  road  pa- 
rallel to  it,  shall  carry  letters.'  The  same  provision  ex- 
tends to  packets,  boats,  or  other  vessels  on  navigable 
waters.  Like  provision  may  be  extended  to  newspapers 
and  pamphlets,  which,  if  it  be  admitted  that  Congress 
has  the  right  to  discriminate  in  reference  to  their  char- 
acter, what  papers  shall  or  what  shall  not  be  transmitted 
by  the  mail,  would  subject  the  freedom  of  the  press,  on  all 
subjects,  political,  moral,  and  religious,  completely  to  its 
will  and  pleasure.  It  would,  in  fact,  in  some  respects, 
more  effectually  control  the  freedom  of  the  press  than  any 
sedition  law,  however  severe  its  penalties."  Mr.  Calhoun, 
at  the  same  time,  contended  that  when  a  State  had  pro- 


nounced  certain  publications  to  be  dangerous  to  its  peace, 
and  prohibited  their  circulation,  it  was  the  duty  of  Con- 
gress to  respect  its  laws  and  co-operate  in  their  enforce- 
ment; and  whilst,  therefore,  Congress  could  not  prohibit 
the  transmission  of  the  incendiary  documents  through  the 
mails,  it  could  prevent  their  delivery  by  the  postmasters 
in  the  States  where  their  circulation  was  forbidden. 
In  the  discussion  upon  the  bill  reported  by  him,  similar 
views  against  the  power  of  Congress  were  expressed  by 
other  Senators,  who  did  not  concur  in  the  opinion  that 
the  delivery  of  papers  could  be  prevented  when  their 
transmission  was  permitted. 

Great  reliance  is  placed  by  the  petitioner  upon  these 
views,  coming,  as  they  did,  in  many  instances,  from  men 
alike  distinguished  as  jurists  and  statesmen.  But  it  is 
evident  that  they  were  founded  upon  the  assumption  that 
it  was  competent  for  Congress  to  prohibit  the  transporta- 
tion of  newspapers  and  pamphlets  over  postal  routes  in 
any  other  way  than  by  mail;  and  of  course  it  would  fol- 
low that,  if  with  such  a  prohibition,  the  transportation 
in  the  mail  could  also  be  forbidden,  the  circulation  of  the 
documents  would  be  destroyed,  and  a  fatal  blow  given  to 
the  freedom  of  the  press.  But  we  do  not  think  that  Con- 
gress possesses  the  power  to  prevent  the  transportation  in 
other  ways,  as  merchandise,  of  matter  which  it  excludes 
from  the  mails.  To  give  efficiency  to  its  regulations  and 
prevent  rival  postal  systems,  it  may  perhaps  prohibit  the 
carriage  by  others  for  hire,  over  postal  routes,  of  articles 
which  legitimately  constitute  mail  matter,  in  the  sense  in 
which  those  terms  were  used  when  the  Constitution  was 
adopted,  consisting  of  letters,  and  of  newspapers  and 
pamphlets,  when  not  sent  as  merchandise;  but  further 
than  this  its  power  of  prohibition  cannot  extend. 

Whilst  regulations  excluding  matter  from  the  mail 
cannot  be  enforced  in  a  way  which  would  require  or  per- 
mit an  examination  into  letters,  or  sealed  packages  sub- 


8 

ject  to  letter  postage,  without  warrant,  issued  upon  oath 
or  affirmation,  in  the  search  for  prohibited  matter,  they 
may  be  enforced  upon  competent  evidence  of  their  viola- 
tion obtained  in  other  ways;  as  from  the  parties  receiving 
the  letters  or  packages,  or  from  agents  depositing  them 
in  the  post  office,  or  others  cognizant  of  the  facts.  And  as 
to  objectionable  printed  matter,  which  is  open  to  examina- 
tion, the  regulations  may  be  enforced  in  a  similar  way, 
by  the  imposition  of  penalties  for  their  violation  through 
the  courts,  and,  in  some  cases,  by  the  direct  action  of  the 
officers  of  the  postal  service.  In  many  instances  those 
officers  can  act  upon  their  own  inspection,  and,  from  the 
nature  of  the  case,  must  act  without  other  proof;  as  where 
the  postage  is  not  prepaid,  or  where  there  is  an  excess  of 
weight  over  the  amount  prescribed,  or  where  the  object 
is  exposed,  and  shows  unmistakably  that  it  is  prohibited, 
as  in  the  case  of  an  obscene  picture  or  print.  In  such 
cases  no  difficulty  arises,  and  no  principle  is  violated,  in 
excluding  the  prohibited  articles  or  refusing  to  forward 
them.  The  evidence  respecting  them  is  seen  by  every 
one,  and  is  in  its  nature  conclusive. 

In  excluding  various  articles  from  the  mail,  the  object 
of  Congress  has  not  been  to  interfere  with  the  freedom  of 
the  press,  or  with  any  other  rights  of  the  people;  but  to 
refuse  its  facilities  for  the  distribution  of  matter  deemed 
injurious  to  the  public  morals.  Thus,  by  the  act  of  March 
3,  1873,  Congress  declared  "that  no  obscene,  lewd,  or  las- 
civious book,  pamphlet,  picture,  paper,  print,  or  other 
publication  of  an  indecent  character,  or  any  article  or 
thing  designed  or  intended  for  the  prevention  of  concep- 
tion or  procuring  of  abortion,  nor  any  article  or  thing  in- 
tended or  adapted  for  any  indecent  or  immoral  use  or 
nature,  nor  any  written  or  printed  card,  circular,  book, 
pamphlet,  advertisement,  or  notice  of  any  kind,  giving 
information,  directly  or  indirectly,  where,  or  how,  or  of 
whom,  or  by  what  means,  either  of  the  things  before 


9 

mentioned  may  be  obtained  or  made,  nor  any  letter  upon 
the  envelope  of  which,  or  postal  card  upon  which,  inde- 
cent or  scurrilous  epithets  may  be  written  or  printed, 
shall  be  carried  in  the  mail ;  and  any  person  who  shall 
knowingly  deposit,  or  cause  to  be  deposited,  for  mailing 
or  delivery,  any  of  the  hereinbefore  mentioned  articles  or 
things  .  .  .  shall  be  deemed  guilty  of  a  misde- 
meanor, and,  on  conviction  thereof,  shall,  for  every  offence, 
be  fined  not  less  than  $100,  nor  more  than  $5,000,  or  im- 
prisonment at  hard  labor  not  less  than  one  year  nor  more 
than  ten  years,  or  both,  in  the  discretion  of  the  judge." 

All  that  Congress  meant  by  this  act  was,  that  the  mail 
should  not  be  used  to  transport  such  corrupting  publica- 
tions and  articles,  and  that  any  one  who  attempted  to  use 
it  for  that  purpose  should  be  punished.  The  same  in- 
hibition has  been  extended  to  circulars  concerning  lot- 
teries— institutions  which  are  supposed  to  have  a  de- 
moralizing influence  upon  the  people.  There  is  no 
question  before  us  as  to  the  evidence  upon  which  the  con- 
viction of  the  petitioner  was  had ;  nor  does  it  appear 
whether  the  envelope  in  which  the  prohibited  circular 
was  deposited  in  the  mail  was  sealed  or  left  open  for  ex- 
amination. The  only  question  for  our  determination  re- 
lates to  the  constitutionality  of  the  act;  and  of  that  we 
have  no  doubt, 

The  commitment  of  the  petitioner  to  the  county  jail, 
until  his  fine  was  paid,  was  within  the  discretion  of  the 
court  under  the  statute. 

As  there  is  an  exemplified  copy  of  the  record  of  the 
petitioner's  indictment  and  conviction  accompanying  the 
petition,  the  merits  of  his  case  have  been  considered  at 
his  request  upon  this  application ;  and,  as  we  are  of  opinion 
that  his  imprisonment  is  legal,  no  object  would  be  sub- 
served by  issuing  the  writs;  they  are  therefore 

Denied. 


The  dominion  and  jurisdiction  of  a  State,  bounded  by  a  river,  continue 
as  they  existed  at  the  time  when  it  was  admitted  into  the  Union» 
unaffected  by  the  action  of  the  forces  of  nature  upon  the  course  of 
the  river.  Long  acquiescence  by  one  State  in  the  possession  of  terri- 
tory by  another  State  and  in  the  exercise  of  sovereignty  and  do- 
minion over  it  is  conclusive  of  the  title  and  rightful  authority  of  the 
latter  State. 


OPINION 

OF  THE 

UNITED  STATES  SUPREME  COURT 

IN 

vs. 

DELIVEBED  BY 

MR.  JUSTICE    FIELD, 

At  October  Term,  1S89* 


In  equity,  to  settle  and  determine  the  boundary  line  be- 
tween the  States  of  Indiana  and  Kentucky. 

On  the  20th  day  of  December,  1783,  the  legislature  of 
Virginia  by  statute  authorized  and  empowered  the  dele- 
gates of  the  State  in  the  Congress  of  the  United  States 
for  and  on  behalf  of  the  State,  "by  proper  deeds  or  in- 
strument in  writing,  under  their  hands  and  seals,  to  con- 
vey, transfer,  assign,  and  make  over  unto  the  United  States, 
in  Congress  assembled,  for  the  benefit  of  the  said  States, 
all  right,  title,  and  claim,  as  well  of  soil  as  jurisdiction, 
which  this  Commonwealth  hath  to  the  territory  or  tract 
of  country  within  the  limits  of  the  Virginia  charter, 
situate,  lying,  and  being  to  the  northwest  of  the  river 
Ohio." 

*  Reported  in  136  U.  S.  Reports,  479. 


On  the  1st  of  March,  1784,  the  delegates  from  that 
State  in  Congress  executed  and  delivered  to  "  the  United 
States  in  Congress  assembled  "  a  deed  of  "  all  right,  title, 
and  claim,  as  well  of  soil  as  of  jurisdiction,  which  the  said 
Commonwealth  hath  to  the  territory  or  tract  of  country 
within  the  limits  of  the  Virginia  charter,  situate,  lying, 
and  being  to  the  northwest  of  the  river  Ohio."  This  deed 
was,  on  the  same  day,  accepted  by  Congress,  and  was 
spread  at  length  upon  its  records. 

On  the  13th  of  July,  1787,  Congress  enacted  an  ordi- 
nance which  was  entitled  "  An  ordinance  for  the  government 
of  the  territory  of  the  United  States  northwest  of  the  river  Ohio? 
There  were  no  words  of  description  in  this  ordinance  ex- 
cept those  contained  in  its  title. 

In  1788  the  legislature  of  Virginia,  by  an  act  which 
recited  the  passage  of  this  ordinance,  enacted  "  that  the 
afore-recited  article  of  compact  between  the  original 
States  and  the  people  and  States  in  the  territory  north- 
west of  Ohio  River  be,  and  the  same  is  hereby,  ratified 
and  confirmed,  anything  to  the  contrary  in  the  deed  of 
cession  of  the  said  territory  by  this  Commonwealth  to  the 
United  States  notwithstanding." 

The  first  Congress  assembled  under  the  Constitution, 
on  the  7th  of  August,  1789,  passed  "An  act  to  provide 
for  the  government  of  the  territory  northwest  of  the  river  Ohio" 
These  words  of  description  were  repeated  in  the  act;  but 
there  were  no  other  words  of  description.  (1  Stat.  50.) 

On  the  18th  December,  1789,  the  legislature  of  Virginia 
passed  an  act  consenting  "that  the  district  of  Kentucky, 
within  the  jurisdiction  of  said  Commonwealth,  and  accord- 
ing to  its  actual  boundaries  at  that  time,  should  be  formed 
into  a  new  State."  By  that  act  it  was  further  provided 
that  "  the  use  and  navigation  of  the  river  Ohio,  so  far  as 
the  territory  of  the  proposed  State,  or  the  territory  which 
shall  remain  within  the  limits  of  this  Commonwealth,  lies 
therein,  shall  be  free  and  common  to  the  citizens  of  the 


United  States ;  and  the  respective  jurisdictions  of  this  Com- 
monwealth and  of  the  proposed  State,  on  the  river  afore- 
said, shall  be  concurrent  only  with  the  States  which  shall 
possess  the  opposite  shores  of  the  said  river." 

On  the  26th  May,  1790,  Congress  established  a  territorial 
government  over  "  the  territory  of  the  United  States  south 
of  the  river  Ohio,"  (1  Stat.123;)  but  on  the  4th  of  February, 
1791,  (1  Stat.  189,)  it  gave  its  consent  to  the  admission  of 
Kentucky  into  the  Union,  "  according  to  its  actual  bound- 
aries on  the  18th  day  of  December,  1789,"  the  date  of  the 
passage  of  the  act  of  the  legislature  of  Virginia. 

On  the  7th  May,  1800,  an  act  was  passed  "to  divide 
the  territory  of  the  United  States  northwest  of  the  Ohio 
into  two  separate  governments."  (2  Stat.  58.) 

On  the  30th  April,  1802,  the  enabling  act  for  the  ad- 
mission of  Ohio  was  passed,  the  Ohio  River  being  made 
the  southern  boundary.  (2  Stat.  173.)  By  this  act  every- 
thing west  of  the  present  boundary  of  Ohio,  and  east  of 
the  division  line  established  by  the  act  of  1800,  was  "  made 
a  part  of  the  Indiana  Territory." 

On  the  3d  February,  1809,  the  Territory  of  Illinois  was 
separated  from  the  Territory  of  Indiana,  the  Wahash 
River  being  the  boundary.  (2  Stat.  514.)  And,  on  the 
19th  April,  1816,  the  enabling  act  for  Indiana  was  passed, 
in  which  it  was  enacted  that  the  State  should  be  bounded 
"on  the  south  by  the  river  Ohio,  from  the  mouth  of  the 
Great  Miami  River  to  the  mouth  of  the  river  Wabash." 
(3  Stat.  289.) 

The  controversy  in  this- case  related  to  the  jurisdiction 
over  the  Green  River  Island,  a  formation  in  the  river  on 
the  Indiana  side,  opposite  the  mouth  of  the  Green  River, 
entering  the  Ohio  from  Kentucky.  The  Green  River 
Island  tract  is  about  five  and  one-half  miles  long  and  a 
little  over  a  mile  wide  at  its  greatest  width,  and  tapers 
to  a  point  at  both  ends.  It  contained  nearly  two  thous- 
and acres  of  land.  The  State  of  Indiana,  having  at- 


tempted  to  settle  the  boundary  line  by  agreement  with 
the  State  of  Kentucky  and  failed,  brought  this  suit  for 
the  purpose  of  obtaining  an  authoritative  settlement  as  to 
the  location  of  that  boundary  line. 

The  case  was  elaborately  argued  by  Mr.  Snow,  Mr.  Mc- 
Donald, and  Mr.  Butler  for  the  State  of  Indiana,  and  by 
Mr.  Hardin,  attorney -general  of  Kentucky,  and  Mr.  J. 
Proctor  Knott,  for  the  State  of  Kentucky. 

Mr.  Justice  FIELD  delivered  the  opinion  of  the  Court. 

This  is  a  controversy  between  the  State  of  Indiana  and 
the  State  of  Kentucky  growing  out  of  their  respective 
claims  to  the  possession  of  and  jurisdiction  over  a  tract 
of  land  nearly  five  miles  in  length  and  over  half  a  mile 
in  width,  embracing  about  two  thousand  acres,  lying  on 
what  is  now  the  north  side  of  the  Ohio  River. 

.Kentucky  alleges  that  when  she  became  a  State  on  the 
1st  of  June,  1792,  this  tract  was  an  island  in  the  Ohio 
River,  and  was  thus  within  her  boundaries,  which  had 
been  prescribed  by  the  act  of  Virginia  creating  the  dis- 
trict of  Kentucky.  The  territory  assigned  to  her  was 
bounded  on  the  north  by  the  territory  ceded  by  Virginia 
to  the  United  States.  The  tract  in  controversy  was  then, 
and  has  ever  since  been,  called  Green  River  Island. 
Kentucky  founds  her  claim  to  its  possession  and  to  juris- 
diction over  it  upon  the  alleged  ground  that  at  that  time 
the  river  Ohio  ran  north  of  it,  and  her  boundaries  ex- 
tended to  low-water  mark  on  the  north  side  of  the  river; 
also  upon  her  long-undisturbed  possession  of  the  prem- 
ises, and  the  recognition  of  her  rights  by  the  legislature 
of  Indiana. 

Indiana  rests  her  claim  also  upon  the  boundaries  as- 
signed to  her  when  she  was  admitted  into  the  Union  on 
the  llth  of  December,  1816,  of  which  the  southern  line 
was  designated  "as  the  river  Ohio  from  the  mouth  of  the 
Great  Miami  River  to  the  mouth  of  the  W  abash."  This 


boundary,  as  she  alleges,  embraces  the  island  in  question, 
she  contending  that  the  river  then  ran  south  of  it,  and 
that  a  mere  bayou  separated  it  from  the  mainland  on  the 
north. 

The  territory  lying  north  and  west  of  the  Ohio,  embrac- 
ing the  State  of  Indiana,  as  well  as  the  territory  lying 
south  of  that  river,  embracing  the  State  of  Kentucky, 
was,  previous  to  1776,  and  down  to  the  cession  of  the 
same  to  the  United  States,  held  by  the  State  of  Virginia. 
Indeed,  that  Commonwealth  claimed  that  all  the  terri- 
tory lying  north  of  the  Ohio  River  and  west  of  the  Alle- 
ghanies  and  extending  to  the  Mississippi  was  within  her 
chartered  limits.  As  stated  by  Chief  Justice  Marshall,  in 
Handles  Lessee  v.  Anthony,  (5  Wheat.  374,  376,)  at  an 
early  period  of  the  Revolutionary  War,  "the  question 
whether  the  immense  tracts  of  unsettled  country  which 
lay  within  the  charters  of  particular  States  ought  to  be 
considered  as  the  property  of  those  States,  or  as  an  ac- 
quisition made  by  the  arms  of  all  for  the  benefit  of  all, 
convulsed  our  confederacy  and  threatened  its  existence." 
To  remove  this  cause  of  disturbance,  Congress,  in  Sep- 
tember, 1780,  passed  a  resolution  recommending  "  to  the 
several- States  having  claims  to  waste  and  unappropriated 
lands  in  the  western  country  a  liberal  cession  to  the 
United  States  of  a  portion  of  their  respective  claims,  for 
the  common  benefit  of  the  Union."  The  Commonwealth 
of  Virginia  yielded  to  this  recommendation,  and  on  the 
20th  of  December,  1783,  an  act  was  passed  by  her  legis- 
lature authorizing  her  delegates  in  Congress  to  convey  to 
the  United  States  all  her  right,  title,  and  claim,  as  well  of 
soil  as  of  jurisdiction,  "to  the  territory  or  tract  of  country 
within  the  limits  of  the  Virginia  charter,  situate,  lying, 
and  being  to  the  northwest  of  the  river  Ohio,"  subject  to 
certain  conditions,  among  which  was  that  the  territory 
should  be  laid  out  and  formed  into  States  containing  a 
suitable  extent  of  territory,  not  less  than  one  hundred 
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nor  more  than  one  hundred  and  fifty  miles  square,  or  as 
near  thereto  as  the  circumstances  would  admit,  and  that 
the  States  so  formed  should  be  distinct  republican  States, 
and  admitted  members  of  the  Federal  Union,  having  the 
same  rights,  sovereignty,  freedom,  and  independence  as 
the  other  States.  In  pursuance  of  this  act  the  delegates 
in  Congress,  on  the  1st  of  March,  1784,  executed  a  formal 
deed  ceding  to  the  United  States  all  the  right,  title,  and 
claim,  as  well  of  soil  as  of  jurisdiction,  which  the  Com- 
monwealth had  to  the  territory  or  tract  of  country  within 
the  limits  of  the  Virginia  charter,  "situate,  lying,  and  being 
to  the  northwest  of  the  river  Ohio"  for  the  uses  and  pur- 
poses and  subject  to  the  conditions  mentioned  in  the  act 
of  the  Commonwealth. 

By  the  act  of  Congress  of  July  13,  1787,  entitled,  "An 
ordinance  for  the  government  of  the  territory  of  the 
United  States  northwest  of  the  river  Ohio,"  a  modifica- 
tion was  made  of  the  terms  of  the  cession  of  Virginia,  to 
the  effect  that  there  should  be  formed  in  the  ceded  terri- 
tory not  less  than  three  nor  more  than  five  States,  the 
fixed  and  established  boundaries  of  which  were  desig- 
nated, and  of  which  the  Ohio  River  was  declared  to  be 
one. 

As  thus  seen,  the  territory  ceded  by  the  State  of  Vir- 
ginia to  the  United  States,  out  of  which  the  State  of  Indi- 
ana was  formed,  lay  northwest  of  the  Ohio  River.  The 
first  inquiry,  therefore,  is  as  to  what  line  on  the  river 
must  be  deemed  the  southern  boundary  of  the  territory 
ceded,  or,  in  other  words,  how  far  did  the  jurisdiction  of 
Kentucky  extend  on  the  other  side  of  the  river.  Early 
in  the  history  of  the  State  doubts  were  raised  on  this 
point,  and  to  quiet  them,  its  legislature,  on  the  27th  of 
January,  1810,  passed  the  following  act  declaring  the 
boundaries  of  certain  counties  in  the  Commonwealth : 

"  Whereas  doubts  are  suggested  whether  the  counties 
calling  for  the  river  Ohio  as  the  boundary  line  extend  to 


the  State  line  on  the  northwest  side  of  said  river,  or 
whether  the  margin  of  the  southeast  side  is  the  limit  of 
the  counties;  to  explain  which — 

"  Be  it  enacted  by  the  General  Assemby,  That  each  county 
of  this  Commonwealth,  calling  for  the  river  Ohio  as  the 
boundary  line,  shall  be  considered  as  bounded  in  that 
particular  by  the  State  line  on  the  northwest  side  of  said 
river,  and  the  bed  of  the  river  and  the  islands  therefore 
shall  be  within  the  respective  counties  holding  the  main 
land  opposite  thereto,  within  this  State,  and  the  several 
county  tribunals  shall  hold  jurisdiction  accordingly." 
(1  Statute  Law  of  Kentucky,  (1834,)  p.  268;  Sess.  Laws 
1810,  100.) 

Upon  this  question  of  boundary  we  also  have,  happily, 
a  decision  of  this  court  rendered  so  early  as  1820.  In 
Handles  Lessee  v.  Anthony,  (5  Wheat.  374,)  ejectment  was 
brought  to  recover  land  which  the  plaintiff  claimed 
under  a  grant  from  the  State  of  Kentucky,  while  the  de- 
fendants held  under  a  grant  from  the  United  States,  and 
the  title  depended  upon  the  question  whether  the  land 
lay  in  the  State  of  Kentucky  or  in  the  State  of  Indiana. 
It  was "  separated  from  the  mainland  of  Indiana  by  a 
bayou,  a  small  channel,  which  made  out  of  the  Ohio,  and 
entered  that  river  again  a  few  miles  below. 

This  bayou  was  from  four  to  five  poles  wide  and  its 
bed  was  dry  during  a  portion  of  the  year.  The  court 
said  that  the  question  whether  the  land  lay  within  the 
State  of  Kentucky  or  Indiana  depended  chiefly  upon  the 
land  law  of  Virginia  and  on  the  cession  of  that  State  to 
the  United  States.  And  in  determining  this  question  it 
went  into  the  consideration  of  the  proper  construction  to 
be  given  to  the  deed  of  cession,  and  reached  the  con- 
clusion that  the  boundary  between  the  States  was  at  low- 
water  mark  on  the  northwest  side  of  the  river. 

"In  pursuing  this  inquiry,"  said  the  court,  (p.  379,) 
"  we  must 'recollect  that  it  is  not  the  bank  of  the  river, 


8 

but  the  river  itself,  at  which  the  cession  of  Virginia 
commences.  She  conveys  to  Congress  all  her  right  to 
the  territory  '  situate,  lying,  and  being  to  the  northwest 
of  the  river  Ohio.'  And  this  territory,  according  to  ex- 
press stipulation,  is  to  be  laid  off  into  independent 
States.  These  States,  then,  are  to  have  the  .river  itself, 
wherever  that  may  be,  for  their  boundary.  This  is  a 
natural  boundary,  and  in  establishing  it  Virginia  must 
have  had  in  view  the  convenience  of  the  future  popula- 
tion of  the  country.  When  a  great  river  is  the  boundary 
between  two  nations  or  States,  if  the  original  property 
is  in  neither,  and  there  be  no  convention  respecting  it, 
each  holds  to  the  middle  of  the  stream.  But  when,  as  in 
this  case,  one  State  is  the  original  proprietor  and  grants 
the  territory  on  one  side  only,  it  retains  the  river  within 
its  own  domain,  and  the  newly-created  State  extends 
to  the  river  only.  The  river,  however,  is  its  bound- 
ary. ...  If,  instead  of  an  annual  and  somewhat 
irregular  rising  and  falling  of  the  river,  it  was  a  daily 
and  almost  regular  ebbing  and  flowing  of  the  tide,it  would 
not  be  doubted  that  a  country  bounded  by  the  river  would 
extend  to  low-water  mark.  This  rule  has  been  estab- 
lished by  the  common  consent  of  mankind.  It  is  founded 
on  common  convenience.  Even  when  a  State  retains 
its  dominion  over  a  river  which  constitutes  the  boundary 
between  itself  and  another  State,  it  would  be  extremely 
inconvenient  to  extend  its  dominion  over  the  land  on 
the  other  side  which  was  left  bare  by  the  receding  of  the 
water.  And  this  inconvenience  is  not  less  where  the 
rising  and  falling  are  annual  than  where  they  are  diurnal. 
Wherever  the  river  is  a  boundary  between  States,  it 
is  the  main,  the  permanent  river,  which  constitutes  that 
boundary;  and  the  mind  will  find  itself  embarrassed 
with  insurmountable  difficulty  in  attempting  to  draw  any 
other  line  than  the  low-water  mark.  When  the  State  of 
Virginia  made  the  Ohio  the  boundary  of  States,  she  must 
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have  intended  the  great  river  Ohio,  and  not  a  narrow 
bayou  into  which  its  waters  occasionally  run.  All  the 
inconvenience  which  would  result  from  attaching  a  nar- 
row strip  of  country  lying  on  the  northwest  side  of  that 
noble  river  to  the  States  on  its  southeastern  side,  would 
result  from  attaching  to  Kentucky,  the  State  on  its  south- 
eastern border,  a  body  of  land  lying  northwest  of  the  real 
river,  and  divided  from  the  mainland  only  by  a  narrow 
channel,  through  the  whole  of  which  the  waters  of  the 
river  do  not  pass  until  they  rise  ten  feet  above  the  low- 
water  mark." 

This  decision  has  been  followed  by  the  courts  of  Ken- 
tucky. (See  Church  v.  Chambers,  3  Dana,  279 ;  McFarland 
v.  McKnight,  6  B.  Mon.  500,  510;  Fleming  v.  Kenny,  4  J. 
J.  Marsh.  155,  158;  McFall  v.  Commonwealth,  2  Met.  (Ky.) 
394.)  In  this  last  case,  the  defendant,  a  justice  of  the  peace 
for  a  Cincinnati  township,  in  the  State  of  Ohio,  solemn- 
ized a  marriage  on  a  ferry-boat  upon  the  Ohio  River,  mid- 
way between  Newport  in  Kentucky  and  Cincinnati  in 
Ohio,  and  was  indicted  in  the  courts  of  Kentucky  for  un- 
lawfully solemnizing  a  marriage,  and  was  convicted  of 
the  offence,  he  not  having  been  authorized  to  perform  that 
ceremony  by  the  county  court  of  that  State.  The  Court 
of  Appeals  of  Kentucky  in  affirming  the  conviction  re- 
ferred to  the  authority  of  Handles  Lessee  v.  Anthony,  and 
said :  "  That  the  boundary  and  jurisdiction  of  the  State  of 
Kentucky  rightfully  extend  to  low-water  mark  on  the 
western  or  northwestern*  side  of  the  river  Ohio  must  now 
be  considered  as  settled."  The  same  doctrine  was  main- 
tained in  Commonwealth  v.  Gamer,  (3  Gratt.  655,)  by  the 
General  Court  of  Virginia,  at  its  June  term,  1846,  after 
elaborate  consideration,  against  the  earnest  contention  of 
some  of  its  judges  that  the  jurisdiction  of  the  State  after 
the  cession  extended  to  the  line  of  high-water  mark  on 
the  northwest  side  of  the  river. 

We  agree  with  the  observation  of  the  court  in  Handles 
2* 
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Lessee  v.  Anthony,  that  great  inconvenience  would  have 
followed  if  land  on  either  side  of  the  river,  that  was  sepa- 
rated from  the  mainland  only  by  a  mere  bayou,  which 
did  not  appear  to  have  ever  been  navigable,  and  was  dry 
a  portion  of  the  year,  had  been  attached  to  the  jurisdic- 
tion of  the  State,  on  the  opposite  side  of  the  river;  and, 
in  the  absence  of  proof  that  the  waters  of  the  river  once 
flowed  between  the  tract  in  controversy  in  this  case  and 
the  mainland  of  Indiana,  we  should  feel  compelled  to 
hold  that  it  was  properly  within  the  jurisdiction  of  the 
latter  State.  But  the  question  here  is  not,  as  if  the  point 
were  raised  to-day  for  the  first  time,  to  what  State  the 
tract,  from  its  situation,  would  now  be  assigned,  but 
whether  it  was  at  the  time  of  the  cession  of  the  territory 
to  the  United  States,  or  more  properly  when  Kentucky 
became  a  State,  separated  from  the  mainland  of  Indiana 
by  the  waters  of  the  Ohio  River.  Undoubtedly,  in  the 
present  condition  of  the  tract,  it  would  be  more  convenient 
for  the  State  of  Indiana  if  the  main  river  were  held  to 
be  the  proper  boundary  between  the  two  States.  That 
however,  is  a  matter  for  arrangement  and  settlement  be- 
tween the  States  themselves,  with  the  consent  of  Con- 
gress. If  when  Kentucky  became  a  State  on  the  1st  of 
June,  1792,  the  waters  of  the  Ohio  River  ran  between 
that  tract,  known  as  Green  River  Island,  and  the  main 
body  of  the  State  of  Indiana,  her  right  to  it  follows  from 
the  fact  that  her  jurisdiction  extended  at  that  time  to  low- 
water  mark  on  the  northwest  side"  of  the  river.  She  suc- 
ceeded to  the  ancient  right  and  possession  of  Virginia, 
and  they  could  not  be  affected  by  any  subsequent  change 
of  the  Ohio  River,  or  by  the  fact  that  the  channel  in 
which  that  river  once  ran  is  now  filled  up  from  a  variety 
of  causes,  natural  and  artificial,  so  that  parties  can  pass 
on  dry  land  from  the  tract  in  controversy  to  the  State  of 
Indiana.  Its  waters  might  so  depart  from  its  ancient 
channel  as  to  leave  on  the  opposite  side  of  the  river  entire 
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counties  of  Kentucky,  and  the  principle  upon  which  her 
jurisdiction  would  then  be  determined  is  precisely  that 
which  must  control,  in  this  case.  (Missouri  v.  Kentucky, 
11  Wall.  395,  401.)  Her  dominion  and  jurisdiction  con- 
tinue as  they  existed  at  the  time  she  was  admitted  into 
the  Union,  unaffected  by  the  action  of  the  forces  of  nature 
upon  the  course  of  the  river. 

The  question  then  becomes  one  of  fact,  did  the  waters 
of  the  Ohio  pass  between  Green  River  Island  and  the 
mainland  of  Indiana  when  Kentucky  became  a  State  and 
her  boundaries  were  "established?  There  is  much  evi- 
dence introduced  on  the  part  of  Indiana  to  show  that 
since  her  admission  into  the  Union  the  Ohio  River  has 
not  passed  between  the  island  and  the  mainland  except 
at  intervals  of  high  water,  and  that  at  low  water  the 
mainland  has  been  accessible  for  portions  at  least  of  the 
year  from  the  island,  free  from  any  water  obstructions. 
Aside  from  the  speculations  of  geologists,  which  are  not 
of  a  very  convincing  character,  the  evidence  consisted 
principally  of  the  recollections  of  witnesses,  which  were 
more  or  less  vague  and  imperfect.  Apart  from  those 
speculative  theories,  she  produced  no  evidence  that  at  the 
time  the  cession  was  made  by  Virginia  to  the  United 
States  in  1784,  or  when  Kentucky  became  a  State,  the 
tract  was  attached  to  and  formed  a  part  of  the  territory 
then  ceded,  out  of  which  the  State  of  Indiana  was 
created,  or  that  the  waters  of  the  Ohio  did  not  run 
between  it  and  the  mainland  of  Indiana  so  as  to  justify 
its  designation  as  an  island  in  the  river.  Much  evi- 
dence has  also  been  given  on  that  subject  by  Kentucky, 
and  a  great  number  of  transactions  shown,  which  pro- 
ceeded upon  the  assumption  that  the  tract  was  within  the 
jurisdiction  of  that  State.  It  is  clear,  we  think,  from  the 
whole  testimony  that  at  an  early  day  after  Kentucky  be- 
came a  State  the  channel  between  the  island  and  the 
mainland  of  Indiana  was  often  filled  with  water  the  whole 
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year,  and  sometimes  to  the  width  of  two  hundred  yards, 
and  that  water  passed  through  it,  of  more  or  less  depth, 
the  greater  part  of  the  year,  until  down  to  a  period  sub- 
sequent to  the  admission  of  Indiana  into  the  Union. 

But  above  all  the  evidence  of  former  transactions  and 
of  ancient  witnesses,  and  of  geological  speculations,  there 
are  some  uncontroverted  facts  in  the  case  which  lead  our 
judgment  irresistibly  to  a  conclusion  in  favor  of  the  claim 
of  Kentucky.  It  was  over  seventy  years  after  Indiana 
became  a  State  before  this  suit  was  commenced,  and  dur- 
ing all  this  period  she  never  asserted  any  claim  by  legal 
proceedings  to  the  tract  in  question.  She  states  in  her 
bill  that  all  the  time  since  her  admission  Kentucky  has 
claimed  the  Green  River  Island  to  be  within  her  limits, 
and  has  asserted  and  exercised  jurisdiction  over  it,  and 
thus  excluded  Indiana  therefrom,  in  defiance  of  her  au- 
thority and  contrary  to  her  rights.  Why  then  did  she 
delay  to  assert  by  proper  proceedings  her  claim  to  the 
premises?  On  the  day  she  became  a  State  her  right  to 
Green  River  Island,  if  she  ever  had  any,  was  as  perfect 
and  complete  as  it  ever  could  be.  On  that  day,  according 
to  the  allegations  of  her  bill  of  complaint,  Kentucky  was 
claiming  and  exercising,  and  has  done  so  ever  since,  the 
rights  of  sovereignty  both  as  to  soil  and  jurisdiction  over 
the  land.  On  that  day,  and  for  many  years  afterwards, 
as  justly  and  forcibly  observed  by  counsel,  there  were 
perhaps  scores  of  living  witnesses  whose  testimony  would 
have  settled,  to  the  exclusion  of  a  reasonable  doubt,  the 
pivotal  fact  upon  which  the  rights  of  the  two  States  now 
hinge;  and  yet  she  waited  for  over  seventy  years  before 
asserting  any  claim  whatever  to  the  island,  and  during 
all  those  years  she  never  exercised,  or  attempted  to  exer- 
cise, a  single  right  of  sovereignty  or  ownership  over  its 
soil.  It  is  not  shown,  as  he  adds,  that  an  officer  of  hers 
executed  any  process,  civil  or  criminal,  within  it,  or  that 
a  citizen  residing  upon  it  was  a  voter  at  her  polls,  or  a 
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juror  in  her  courts,  or  that  a  deed  to  any  of  its  lands  is 
to  be  found  on  her  records,  or  that  any  taxes  were  col- 
lected from  residents  upon  it  for  her  revenues. 

This  long  acquiescence  in  the  exercise  by  Kentucky  of 
dominion  and  jurisdiction  over  the  island  is  more  potential 
than  the  recollections  of  all  the  witnesses  produced  on 
either  side.  Such  acquiescence  in  the  assertion  of  author- 
ity by  the  State  of  Kentucky,  such  omission  to  take  any 
steps  to  assert  her  present  claim  by  the  State  of  Indiana, 
can  only  be  regarded  as  a  recognition  of  the  right  of  Ken- 
tucky too  plain  to  be  overcome,  except  by  the  clearest 
and  most  unquestioned  proof.  It  is  a  principle  of  public 
law,  universally  recognized,  that  long  acquiescence  in 
the  possession  of  territory  and  in  the  exercise  of  dominion 
and  sovereignty  over  it,  is  conclusive  of  the  nation's  title 
and  rightful  authority.  In  the  case  of  Rhode  Island  v. 
Massachusetts,  (4  How.  591,  639,)  this  court,  speaking  of 
the  long  possession  of  Massachusetts,  and  the  delays  in 
alleging  any  mistake  in  the  action  of  the  commissioners 
of  the  colonies,  said :  "  Surely  this,  connected  with  the 
lapse  of  time,  must  remove  all  doubts  as  to  the  right  of 
the  respondent  under  the  agreements  of  1711  and  1718. 
No  human  transactions  are  unaffected  by  time.  Its  in- 
fluence is  seen  on  all  things  subject  to  change.  And  this 
is  peculiarly  the  case  in  regard  to  matters  which  rest  in 
memory,  and  which  consequently  fade  with  the  lapse  of 
time  and  fall  with  the  lives  of  individuals.  For  the  se- 
curity of  rights,  whether  of  States  or  individuals,  long 
possession  under  a  claim  of  title  is  protected.  And  there 
is  no  controversy  in  which  this  great  principle  may  be  in- 
voked with  greater  justice  and  propriety  than  in  a  case  of 
disputed  boundary." 

Vattel,  in  his  Law  of  Nations,  speaking  on  the  same 
subject,  says:  " The  tranquillity  of  the  people,  the  safety  of 
States,  the  happiness  of  the  human  race  do  not  allow  that 
the  possessions,  empire  and  other  rights  of  nations,  should 
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remain  uncertain,  subject  to  dispute  and  ever  ready  to  oc- 
casion bloody  wars.*  Between  nations,  therefore,  it  be- 
comes necessary  to  admit  prescription  founded  on  length 
of  time  as  a  valid  and  incontestable  title."  (Book  II,  c. 
11,  §  149.)  And  Wheaton,  in  his  International  Law,  says: 
"  The  writers  on  natural  law  have  questioned  how  far  that 
peculiar  species  of  presumption,  arising  from  the  lapse  of 
time,  which  is  called  prescription,  is  justly  applicable  as 
between  nation  and  nation;  but  the  constant  and  ap- 
proved practice  of  nations  shows  that  by  whatever  name 
it  be  called,  the  uninterrupted  possession  of  territory  or 
other  property  for  a  certain  length  of  time  by  one  State 
excludes  the  claim  of  every  other  in  the  same  manner  as, 
by  the  law  of  nature  and  the  municipal  code  of  every 
civilized  nation,  a  similar  possession  by  an  individual  ex- 
cludes the  claim  of  every  other  person  to  the  article  of 
property  in  question."  (Part  II,  c.  IV,  §  164.) 

Potential  as  are  the  considerations  drawn  from  the  long 
silence  and  acquiescence  of  Indiana  in  the  claim  and  pre- 
tensions of  Kentucky,  her  affirmative  action  is  not  the 
less  persuasive  in  favor  of  Kentucky's  claim.  It  appears 
that  on  March  26,  1804,  Congress  authorized  a  survey 
into  townships,  six  miles  square,  of  the  public  lands 
north  of  the  Ohio  River  and  east  of  the  Mississippi 
River.  (2  Stat.  277,  c.  35.)  Under  this  act  a  survey  was 
made  of  the  land  in  the  vicinity  of  Green  River  Island, 
in  the  month  of  December,  1805,  and  in  April,  1806,  and 
it  did  not  include  the  island  within  the  territory  north  of 
the  Ohio,  but  treated  the  bank  of  the  bayou  or  channel 
north  of  the  island  as  the  bank  of  that  river.  The  notes 
of  this  survey  were  given  in  evidence  and  .show  con- 

*  La  tranquillity  des  peuples,  le  salut  des  Etats,  le  bonheur  du  genre 
humain,  ne  souffrent  point,  que  les  possessions,  1'empire,  et  les  autres 
droits  des  Nations,  demeureut  incertains,  sujetsa  contestation,  et  toujours 
en  6tat  d'exciter  des  guerres  sanglantes.  (2  Vattel,  ed.  Pradier-Fodere, 
1863,  134.) 


15 

clusively  that  the  officers  of  the  government  at  that  time 
did  not  consider  the  tract  in  controversy  as  forming  any 
part  of  the  territory  of  Indiana,  but  did  consider  that  the 
waters  of  the  Ohio  River  running  north  of  it  made  the 
tract  now  in  controversy  an  island  of  the  river.  This 
survey,  from  the  time  it  was  made,  has  been  regarded  as 
establishing  the  fact  that  the  southern  boundary  of  Indi- 
ana lies  north  of  the  island.  It  is  now  insisted  that  the 
lines  of  this  survey  were  intended  merely  as  meander 
lines  run  for  the  purpose  of  defining  the  sinuosity  of  the 
bank  and  the  means  of  ascertaining  the  quantity  of  land 
then  subject  to  sale,  and  was  not  intended  as  a  boundary 
line  of  the  island.  Conceding,  for  the  purposes  of  this 
case,  that  this  is  true  so  far  as  related  to  the  fixing  of  the 
precise  line  of  low-water  mark,  to  which  the  territory  of 
Indiana  extended,  it  does  not  affect  the  force  of  the  sur- 
vey, as  evidence  that  the  island  was  not  included  within 
that  territory,  according  to  the  judgment  at  that  time  of 
the  surveying  officers  of  the  United  States.  With  knowl- 
edge of  this  survey,  the  legislature  of  that  State,  on 
the  27th  of  February,  1875,  passed  an  act  entitled  "An 
act  to  ascertain  the  location  of  the  boundary  line  between 
the  States  of  Indiana  and  Kentucky  above  and  near 
Evansville,  and  making  the  same  evidence  in  any  dis- 
pute." This  act  recited  that  difficulty  and  dispute 
had  arisen  between  the  owners  of  land  in  Indiana 
and  Kentucky  in  regard  to  the  boundary  line  between 
the  two  States,  and  that  such  difficulty  involved  the  title 
to  large  tracts  of  land  above  and  near  the  line  between 
Green  River  Island  and  the  State  of  Indiana,  and  em- 
powered and  directed  the  governor  to  select  a  commis- 
sioner, who  should  be  a  resident  of  the  State  and  a  prac- 
tical surveyor,  to  act  with  a  similar  commissioner  to  be 
appointed  by  the  governor  of  Kentucky;  and  provided 
that  the  two  commissioners  so  selected  should  make  a  sur- 
vey of  the  line  dividing  the  States,  beginning  at  the  head 
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of  Green  River  Island  near  and  opposite  to  the  mouth  of 
Green  River,  and  running  thence  down  the  Ohio  River 
to  the  lower  end  of  the  island. 

The  second  and  third  sections  of  this  act  are  as  follows : 

"SEC.  2.  In  running  said  line  the  said  commissioners 
shall  consult  and  be  governed  by  the  surveys  originally 
made  by  the  government  of  the  United  States  when  such 
surveys  are  not  inconsistent  with  each  other,  and  they 
shall  establish  and  mark  proper  monuments  along  said 
line,  whereby  the  same  may  be  plainly  indicated  and 
perpetuated. 

USEC.  3.  Within  ten  days  after  making  such  survey 
and  establishing  said  line,  said  commissioners  shall  re- 
duce the  same  to  writing,  giving  a  full  and  plain  descrip- 
tion of  all  the  courses  and  distances,  and  of  the  marks 
and  monuments  made  and  established,  and  sign  and  ac- 
knowledge the  same  before  some  officer  authorized  to 
take  acknowledgments  of  deeds,  which  writing,  so  ac- 
knowledged, shall  be  recorded  in  the  recorder's  office  in 
the  counties  of  Vanderburgh  and  Warrick,  and  the 
original  filed  in  the  office  of  the  secretary  of  State,  and 
such  writing,  or  the  record  thereof,  shall  be  conclusive 
evidence  in  any  of  the  courts  of  this  State  of  the  bound- 
ary line  between  the  States  of  Indiana  and  Kentucky, 
between  the  points  on  said  Green  River  Island  heretofore 
indicated." 

An  appropriation  was  also  made  for  the  survey. 

An  act  of  similar  purport  had  been  passed  by  the  State 
of  Kentucky  on  the  23d  of  April,  1873,  authorizing  the 
governor  of  that  State  to  appoint  a  surveyor  to  act  with 
the  person  selected  by  the  governor  of  Indiana  and  make 
a  survey  of  the  line.  In  pursuance  of  these  acts  the  State 
each  appointed  a  commissioner  to  survey  the  line.  The 
commissioners  accordingly,  in  1877,  made  a  survey,  and 
ran  a  line  on  the  north  side  of  Green  River  Island,  and 
also  of  the  small  tract  known  as  Buck  Island.  In  doing 
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this,  they  followed  the  lines  of  the  United  States  survey 
of  1806.  By  this  survey  both  these  islands  were  left 
within  the  State  of  Kentucky.  Complaint  being  made 
of  the  action  of  the  commissioners  in  running  the  line 
on  the  high  bank,  the  governor  of  Indiana  directed  the 
commissioner  of  that  State  to  suspend  any  further  action 
under  the  act,  and  subsequently  visited  Evansville,  a  city 
in  Indiana,  northwest  of  the  island,  and  near  the  survey 
made,  and  examined  the  line  of  the  survey,  and  in  a  sub- 
sequent letter  to  the  commissioners  stated  that  the  line 
thus  run  did  not  in  any  part  conform  to  the  low-water 
mark  of  the  river,  but  that  the  greater  part  was  upon  the 
bank,  and  the  residue  at  a  distance  from  it,  leaving  a  tract 
of  land  between  it  and  the  river. 

Subsequently  the  legislature  of  Indiana,  upon  the 
recommendation  of  the  governor,  repealed  the  law  author- 
izing the  survey,  and  on  the  14th  of  March,  1877,  passed 
an  act  authorizing  the  governor  to  enter  into  negotiations 
with  the  governor  of  Kentucky  for  the  acquision  from 
the  latter  State  of  all  her  rights  of  jurisdiction  and  soil 
over  the  Green  River  Island  and  her  claim  for  any  ground 
on  the  Indiana  side  of  the  river  at  said  island,  or  to  estab- 
lish the  line  between  the  States  by  surveys,  to  be  made  in 
such  manner  as  they  might  deem  just;  provided  that  the 
governor  of  Kentucky  should  be  authorized  to  enter  into 
the  agreement  by  the  legislature  of  that  State,  and  the 
consent  of  Congress  should  be  obtained  thereto.  These 
efforts  to  adjust  the  boundary  line  failing,  the  governor 
was  authorized  to  direct  the  prosecution  in  this  court  of 
a  suit  for  the  purpose  of  determining  and  settling  the 
boundary. 

Now  whilst  no  agreement  between  the  States  would  be 
of  any  validity  under  the  Constitution  without  the  con- 
sent of  Congress,  and  the  survey  made  pursuant  to  the 
joint  action  of  the  two  States  would  not  have  been  legally 
binding  even  had  it  not  been  withdrawn  before  the  report 
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of  the  commissioners  was  filed  in  the  offices  designated 
in  the  acts,  still  the  law  of  Indiana  authorizing  the  line 
to  be  fixed  in  accordance  with  the  survey  of  the  United 
States,  and  no  other  was  made,  except  the  one  in  1806, 
although  the  act  speaks  of  surveys,  was  a  plain  recogni- 
tion on  her  part  that  the  boundary  of  the  State  was  north 
of  the  island,  though  it  was  uncertain  where  the  line 
should  be  drawn  on  the  land,  inasmuch  as  the  channel 
of  the  bayou  had  been  filled  up.  It  is  an  admission  en- 
titled to  great  weight  in  explaining  the  cause  of  the 
State's  general  acquiescence  from  the  time  it  was  admitted 
into  the  Union  up  to  the  passage  of  that  act  in  the  claim 
and  jurisdiction  of  Kentucky.  Independently  of  the 
necessity  of  obtaining  the  consent  of  Congress  to  the  exe- 
cution of  any  agreement  between  the  two  States,  it  was 
competent  for  the  State  of  Indiana  to  provide  for  a  sur- 
vey of  a  line  already  established,  and  to  make  such  sur- 
vey evidence  in  subsequent  controversies  upon  the  sub- 
ject. 

Whilst  on  the  part  of  Indiana  there  was  a  want  of  affirm- 
ative action  in  the  assertion  of  her  present  claim,  and  a  gen- 
eral acquiescence  in  the  claim  of  Kentucky,  there  was  af- 
firmative action  on  the  part  of  Kentucky  in  the  asser- 
tion of  her  rights,  as  we  have  seen  by  the  law  declaring 
the  boundaries  of  her  counties  on  the  Ohio  River,  passed 
in  January,  1810;  and  there  was  action  taken  in  the 
courts  of  the  United  States  and  of  the  State  by  parties 
claiming  under  her  or  her  grantor,  and  there  was  also 
action  by  her  officers  in  the  assertion  of  her  authority 
over  the  land ;  all  of  which  tends  to  support  the  claim  of 
rightful  jurisdiction.  It  at  least  shows  that  her  claim 
was  never  abandoned  by  her  or  her  people.  On  the  10th 
of  February,  1784,  Virginia  issued  a  military  land  war- 
rant to  one  John  Slaughter.  In  March,  1785,  Slaughter 
had  a  tract  of  six  hundred  acres  surveyed,  upon  which 
lie  located  a  part  of  that  warrant,  and  the  tract  was  con- 
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veyed  to  him  by  the  Commonwealth  of  Virginia  on  the 
10th  of  February,  1790,  by  patent,  in  which  the  land 
was  described  by  metes  and  bounds  as  lying  in  the  dis- 
trict set  apart  for  the  officers  and  soldiers  of  the  Virginia 
Continental  line,  on  the  first  large  island  in  the  Ohio, 
below  the  mouth  of  Green  River.  That  island  was  Green 
River  Island.  In  September,  1821,  Slaughter's  heirs, 
who  were  residents  of  Virginia,  brought  a  suit  in  eject- 
ment in  the  Circuit  Court  of  the  United  States  for  the 
District  of  Kentucky,  to  recover  the  land  conveyed  to 
their  ancester  by  this  patent,  against  Garrett  and  others, 
who  were  in  possession.  The  cause  was  not  tried  until 
1834,  when  the  plaintiffs,  who  relied  entirely  upon  the 
validity  of  the  patent  to  Slaughter,  recovered  judgment 
and  were  awarded  restitution  of  the  premises.  When  the 
marshal  went  upon  the  land  to  execute  the  writ  for  its 
possession,  he  was  accompanied  by  one  Levi  Jones,  who 
claimed  to  have  an  equitable  title  under  Slaughter's  heirs 
and  was  there  to  receive  possession.  Garrett,  one  of  the 
defendants,  concluded  to  purchase  one  hundred  acres  of 
the  land  upon  which  he  was  living  from  Jones,  and  for 
part  of  the  purchase  money  executed  to  Jones  his  note. 
Jones  assigned  this  note  to  James  Rouse,  who  in  turn 
assigned  it  to  Jackson  McLean.  McLean  brought  an 
action  at  law  upon  the  note  in  the  Circuit  Court  of  Hen- 
derson County,  in  Kentucky,  in  which  he  recovered  judg- 
ment by  default,  and  sued  out  a  writ  of  execution,  where- 
upon Garrett  filed  a  bill  in  equity  in  the  same  court, 
making  Jones  and  Rouse  co-defendants  with  McLean,  to 
enjoin  the  enforcement  of  the  judgment  at  law  upon  the 
following,  among  other,  grounds:  First,  that  the  process 
in  the  common  law  action  had  been  served  upon  him  at 
his  residence  on  Green  River  Island,  which  was  not  within 
the  territorial  limits  of  the  State  of  Kentucky,  but  be- 
yond the  jurisdiction  of  the  court,  and  that,  therefore,  the 
service  of  process,  judgment,  and  execution  were  null  and 
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void ;  second,  that  neither  Jones  nor  Slaughter,  under 
whom  he  claimed,  had  ever  had  a  valid  title  to  the  laud 
which  Jones  had  sold  him,  because  the  military  land 
warrant  upon  which  Slaughter's  patent  had  been  issued 
could  not  be  located  upon  land  which  lay  northwest  of 
the  Ohio  and  north  of  the  mouth  of  the  Green  River. 
As  evidence  that  the  tract  of  land  in  controversy  lay  in 
Indiana  and  not  in  Kentucky  he  filed  a  copy  of  the  deed 
of  cession  from  Virginia  to  the  United  States  as  part  of 
his  bill.  The  question  of  Kentucky's  title  and  right 
of  jurisdiction  over  Green  River  Island  was  thus  put 
in  issue  and  its  decision  was  necessary  to  the  determina- 
tion of  the  case.  Several  depositions  were  taken  by  each 
party  upon  the  point,  but,  upon  a  full  hearing  of  the 
case,  Garrett's  bill  was  dismissed,  with  costs  and  charges. 
Here  were  two  adjudications,  one  by  the  United  States 
Circuit  Court  and  the  other  by  a  Circuit  Court  of  the 
State,  that  Green  River  Island  was  within  the  jurisdic- 
tion of  Kentucky.  And  the  record  shows  that  between 
1818  and  1877  numerous  grants  of  parcels  of  land  on  the 
island  were  made  by  Kentucky,  and  that  between  these 
dates  taxes  were  assessed  by  her  officers  upon  the  lands 
as  being  within  her  territory  and  jurisdiction. 

We  have  spoken  of  the  character  of  the  testimony  in- 
troduced on  the  part  of  Indiana,  and  of  the  fact  that  it 
does  not  touch  upon  the  condition  of  the  channel  above 
the  island  previous  to  her  admission  as  a  State  into  the 
Union.  The  testimony  of  the  witnesses  introduced  by 
the  State  of  Kentucky  consisted  to  a  great  extent  of  recol- 
lections, which  must  of  necessity  have  been  more  or  less 
imperfect.  They-  showed,  as  already  stated,  that  in  former 
times  at  some  periods  of  the  year  there  was  a  large  volume 
of  water  which  passed  north  of  Green  River  Island,  and 
that  sometimes  this  volume  continued  throughout  the 
whole  year;  but  they  also  showed  that  at  a  very  early 
period  great  changes  had  taken  place  in  the  channel  north 
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of  the  island,  so  that  in  some  portions  of  the  year  it  was 
easy  to  pass  on  foot  from  the  island  to  the  main  land. 

The  facts  as  they  existed  at  the  time  of  the  cession  of 
Virginia  to  the  United  States  in  1784,  and  even  at  the 
time  of  the  admission  of  Kentucky  into  the  Union,  have 
long  since  passed  beyond  the  memory  of  man,  and  there- 
fore cannot  be  established  by  oral  testimony.  As  counsel 
says,  the  very  grandchildren  of  men  then  living  are  now 
hoary  with  age.  The  facts  can  only  be  established  as  a 
matter  of  inference  from  general  facts  in  regard  to  the 
condition  of  the  country,  and  documentary  evidence 
which  in  many  cases  rises  little  above  that  of  hearsay , 
such  as  notices  by  travellers  and  maps  given  by  them  in- 
dicating the  position  of  the  tract  in  question.  Of  the 
latter  it  may  be  said  that  they  all  represent  the  tract  as 
an  island  in  the  river. 

Great  changes  in  the  bed  of  the  river  were  to  be  ex- 
pected from  the  immense  volume  and  flow  from  its  vast 
watersheds.  These  watersheds,  according  to  the  official 
report  of  the  Tenth  Census  of  the  United  States,  cited  by 
counsel,  comprise  over  two  hundred  thousand  square 
miles,  and  more  than  half  of  the  water  from  them  comes 
from  east  of  Green  River  Island,  and  nearly  all  the  great 
water  courses  find  their  way  to  the  Ohio  River.  That 
vast  changes  should  be  made  in  the  channel  of  that  river 
from  the  volume  of  water  thus  received,  and  its  impetuous 
flow  at  certain  seasons  wearing  away  its  banks,  deepening 
some  portions  of  the  stream  and  filling  up  others,  was 
not  suprising ;  and  that  where  large  vessels  at  one  time 
could  easily  float  should  have  become  dry  ground  many 
years  afterwards  was  but  the  natural  effect  of  the  tremend- 
ous forces  thus  brought  into  operation. 

We  have  not  deemed  it  important  to  take  up  the  testi- 
mony of  each  of  the  numerous  witnesses  produced  in  the 
case  by  the  States  of  Indiana  and  Kentucky.  It  would 
serve  no  useful  purpose  to  attempt  an  analysis  of  the  tes- 
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timony  of  each,  and  to  show  how  little  and  how  much 
weight  should  be  attributed  to  it.  All  the  testimony  is 
to  be  taken  with  many  allowances  from  imperfect  recol- 
lection, from  the  confusion  by  many  witnesses  of  what 
they  saw  with  what  they  heard,  or  of  what  they  knew  of 
their  own  knowledge  with  what  they  learned  from  the 
narrative  of  others.  The  clear  and  admitted  facts  we 
have  mentioned,  corroborated  as  they  are  by  nearly  every- 
thing of  record  presented,  leave  on  our  minds  a  much 
more  satisfactory  conclusion  than  anything  derived  from 
the  oral  testimony  before  us.  The  long  acquiescence  of 
Indiana  in  the  claim  of  Kentucky,  the  rights  of  property 
of  private  parties  which  have  grown  up  under  grants 
from  that  State,  the  general  understanding  of  the  people 
of  both  States  in  the  neighborhood,  forbid  at  this  day, 
after  a  lapse  of  nearly  a  hundred  years  since  the  admis- 
sion of  Kentucky  into  the  Union,  any  disturbance  of 
that  State  in  her  possession  of  the  island  and  jurisdiction 
over  it. 

Our  conclusion  is,  that  the  waters  of  the  Ohio  River, 
when  Kentucky  became  a  State,  flowed  in  a  channel  north 
of  the  tract  known  as  Green  River  Island,  and  that  the 
jurisdiction  of  Kentucky  at  that  time  extended,  and  ever 
since  has  extended,  to  what  was  then  low-water  mark  on 
the  north  side  of  that  channel,  and  the  boundary  between 
Kentucky  and  Indiana  must  run  on  that  line,  as  nearly 
as  it  can  now  be  ascertained,  after  the  channel  has  been 
filled. 

Judgment  in  favor  of  the  claim  of  Kentucky  will  be  entered 
in  conformity  with  this  opinion,  and  commissioners  will  be 
appointed  to  ascertain  and  run  the  boundary  line  as  herein 
designated  and  to  report  to  this  court,  upon  which  appoint- 
ment counsel  of  the  parties  will  be  heard  on  notice. 

And  it  is  so  ordered. 


The  power  to  disbar  attorneys,  possessed  by  all  courts  which  have  au- 
thority to  admit  them  to  practice,  can  only  be  exercised  when  there 
has  been  such  conduct  on  the  part  of  the  parties  complained  of  as 
shows  them  to  be  unfit  to  be  members  of  the  profession.  Before  a 
judgment  disbarring  an  attorney  can  be  rendered,  he  should  have 
notice  of  the  grounds  of  the  complaint  made  against  him  and  ample 
opportunity  of  explanation  and  defence. 
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MR.   JUSTICE 

At  the  October  Term,  1873,* 


On  the  16th  of  July,  1873,  the  grand  jury  of  the  West- 
ern District  of  Arkansas  reported  to  the  District  Court  of 
the  United  States  for  the  district,  then  in  session  at  Fort 
Smith,  that  in  a  case  in  which  a  certain  Nash  was  a  party, 
they  had  made  every  effort  in  their  power  to  have  a  wit- 
ness by  the  name  of  Silas  Stephenson  summoned  to  ap- 
pear before  them;  that  for  this  purpose  a  subpoena  for 
him  had  been  placed  the  day  previous  in  the  hands  of  a 
deputy  marshal  by  the  name  of  Sheldon,  for  service; 
that  the  deputy  marshal,  on  the  same  day,  went  to  the 
town  of  Van  Buren,  as  he  said,  to  make  the  service ;  that 
after  he  had  left  the  said  town,  the  witness  was  seen  on 


*  Reported  in  19  Wall.  505. 


the  streets  at  Fort  Smith,  and  the  subpoena  was  on  that 
morning  returned  unserved;  that  they  had  learned  from 
evidence  before  them  that  the  witness  knew  that  a  sub- 
poena was  issued  for  him,  and  had  for  that  reason  come 
to  Fort  Smith,  "but,"  continued  the  report,  "after  seeing 
the  attorney,  J.  S.  Robinson,  in  the  Nash  case,  very  sud- 
denly absented  himself."  The  jury  therefore  prayed  the 
court  to  issue  an  order  that  the 'witness  Stephenson  be 
brought  before  them. 

Upon  this  report,  without  other  complaint,  the  court 
ordered  that  Sheldon,  the  deputy  marshal;  Stephenson, 
the  witness,  and  Robinson,  the  attorney,  "  show  cause  why 
they  should  not  be  punished  as  for  a  contempt." 

Two  days  afterwards,  on  the  18th  of  July,  the  petitioner 
filed  the  response  of  the  deputy  marshal  to  the  order.  The 
judge  then  reminded  the  petitioner  that  there  was  also  a 
rule  against  him,  to  which  he  replied :  "  Yes,  sir ;  I  know 
it,  and  I  am  here  to  respond.  I  don't  know  what  there  is 
for  me  to  answer.  It,"  referring  to  the  report  of  the  grand 
jury,  "says  I  saw  Silas  Stephenson.  I  do  not  know  what 
the  grand  jury  has  to  do  with  my  private  business  in  my 
law  office,"  and  was  proceeding  to  reflect  upon  the  action 
of  the  grand  jury,  when  the  judge  said :  "  You  must 
answer  in  writing,  Mr.  Robinson;"  to  which  the  peti- 
tioner replied,  "  The  rule  itself  does  not  require  me  to  re- 
spond in  writing."  Upon  this  the  judge  said,  turning  to 
the  clerk:  "It  should  have  done  so;  you  will  amend  the 
order  if  it  does  not,  Mr.  Clerk."  The  petitioner  declined 
to  answer  the  rule  until  it  was  amended.  The  judge  then 
said:  "Well,  I  will  make  the  order  for  you  to  respond  in 
writing  now.  Mr.  Clerk,  you  will  enter  an  order  requir- 
ing Mr.  Robinson  to  answer  the  rule  in  writing."  Upon 
which  the  petitioner  said  :  "  I  shall  answer  nothing  ;"  and 
thereupon  immediately,  without  time  for  another  word, 
the  judge  ordered  the  clerk  to  strike  the  petitioner's  name 
from  the  roll  of  attorneys,  and  the  marshal  to  remove  him 
from  the  bar. 


This  account  of  the  language  used  by  the  petitioner 
and  the  judge  is  taken  from  the  latter's  response  to  the 
alternative  writ  issued  by  this  court  as  hereinafter  men- 
tioned. The  judge  states  in  the  same  response  that  the 
tone  and  manner  of  the  petitioner  were  angry,  disrespect- 
ful, and  defiant;  and  that  regarding  the  words  "I  shall 
answer  nothing,"  and  the  tone  in  which  they  were  uttered 
as  in  themselves  grossly  and  intentionally  disrespectful, 
and  as  an  expression  of  an  intention  to  disobey  and  treat 
with  contempt  an  order  of  the  court;  and  believing  that 
the  petitioner  intended  to  intimidate  him  in  the  discharge 
of  his  duties — he  felt  it  due  to  himself  and  his  office  to 
inflict  summary  and  severe  punishment  upon  the  peti- 
tioner. 

The  order  of  the  court  disbarring  the  petitioner,  made 
at  the  time,  and  entered  in  the  minutes  of  the  court  kept 
by  the  clerk,  was  declared  by  the  judge  to  be  erroneous  in 
form,  and  afterwards,  on  the  28th  of  July,  a  more  formal 
order  was  entered  nunc  pro  tune.  This  latter  order  re- 
cited the  report  of  the  grand  jury  mentioned  above,  and 
the  rule  to  show  cause  issued  thereon  why  the  parties 
should  not  be  punished  as  for  a  contempt,  amended  from 
the  original  order  by  the  insertion  of  the  words,  "  forth- 
with in  writing  and  under  oath;"  and  that  the  petitioner, 
having  notice  at  the  time  that  he  was  required  to  respond 
to  the  rule,  "  in  a  grossly  contemptuous,  contumacious, 
and  defiant  manner,"  in  open  court,  refused  to  respond  in 
writing;  and  then  proceeded  to  decree  that,  for  his  con- 
tempt committed  in  open  court,  as  well  as  for  his  con- 
tempt committed  in  refusing  to  respond  to  the  rule,  the 
license  of  the  petitioner  as  an  attorney  and  counsellor  at 
law  and  solicitor  in  chancery  be  vacated ;  that  the  peti- 
tioner be  disbarred  from  further  practice  in  the  court,  and 
that  his  name  be  stricken  from  the  roll  of  attorneys, 
counsellors,  and  solicitors  of  the  court. 

Before  this  amended  order  was  entered  the  petitioner, 


through  counsel,  filed  a  motion  to  vacate  the  judgment 
disbarring  him,  based  upon  different  grounds,  which 
were  specified.  After  its  entry  a  motion  to  set  aside  the 
order  as  amended  was  made,  in  which  the  petitioner 
adopted  the  grounds  of  the  original  motion  and  added 
others.  The  substance  of  the  more  important  of  these 
was,  that  no  charges  had  been  previously  preferred  in 
writing  and  filed  against  him ;  that  he  had  had  no  notice 
of  any  charges;  that  the  report  of  the  grand  jury  con- 
tained no  charge  which  he  could  be  required  to  answer; 
that  no  rule  had  been  served  upon  him  to  show  cause 
why  he  should  not  be  disbarred;  that  he  had  had  no 
trial  previous  to  being  disbarred,  and  had  been  denied 
the  right  of  being  heard  in  his  defence ;  and  that  the 
court  had  no  jurisdiction  under  the  circumstances  to 
render  the  judgment  disbarring  him. 

He  also  set  up  among  the  grounds  upon  which  he 
would  rely  that  the  sentence  he  uttered,  "  I  shall  answer 
nothing,"  was  incomplete,  and  that  he  was  prevented  from 
finishing  it  by  the  action  of  the  judge  in  interrupting  him 
with  the  judgment  disbarring  him;  that  the  sentence 
completed  would  have  been,  "I  shall  answer  nothing 
until  the  order  to  answer  the  rule  in  writing  shall  be 
served  upon  me." 

He  also  disclaimed  any  intention  to  commit  a  contempt 
of  the  court,  or  to  act  in  defiance  of  its  orders  or  authority 
at  the  time,  and  averred  that  he  was  not  conscious  of  the 
conduct  attributed  to  him  towards  the  court.  This  state- 
ment was  verified  by  his  oath ;  but  the  motion  was  denied. 

He  then  applied  to  this  court  for  the  present  mandamus 
upon  the  judge  to  vacate  the  order  disbarring  him  and  to 
restore  him  to  the  roll  of  attorneys  and  counsellors.  In 
his  petition,  which  was  verified,  he  referred  to  the  proceed- 
ings of  the  court  below,  the  record  of  which  was  on  file  in 
this  court,  on  an  appeal  taken  from  the  judgment  of  that 
court;  and  stated  that  in  the  interview  with  the  witness 


Stephenson,  which  the  grand  jury  mentioned,  there  was 
no  allusion  made  to  the  Nash  case  or  to  the  grand  jury, 
but  that  the  consultation  then  had  with  the  witness  re- 
lated to  a  totally  different  matter. 

Upon  filing  the  petition,  the  court  ordered  that  a  rule 
issue  to  the  judge  of  the  District  Court,*  requiring  him  to 
show  cause  on  or  before  the  10th  day  of  April,  A.  D.  1874, 
why  a  writ  of  mandamus  should  not  issue  to  him  direct, 
ing  him  to  revoke  his  order  of  July  28,  1873,  disbarring 
the  petitioner,  and  to  restore  him  to  the  roll  of  attorneys 
and  counsellors  practicing  in  the  said  court. 

The  rule  was  served  personally  upon  the  judge  in 
March,  and  in  April  following  he  filed  his  answer.  To 
the  answer  the  counsel  for  the  petitioner  demurred  and 
moved,  on  the  papers,  for  a  peremptory  mandamus. 

The  seventeenth  section  of  the  Judiciary  Act  of  1789 
provides  that  all  the  courts  of  the  United  States  "shall 
have  power  .  .  .  to  punish  by  fine  or  imprisonment, 
at  the  discretion  of  said  courts,  all  contempts  of  authority 
in  any  cause  or  hearing  before  the  same."  (1  Stat.  at 
Large.,  83.) 

The  act  of  March  2,  1831,  entitled  "An  act  declaratory 
of  the  law  concerning  contempts  of  court,"  (4  Id.  487,) 
provides,  in  its  first  section : 

"  That  the  power  of  the  several  courts  of  the  United 
States  to  issue  attachments,  and  inflict  summary  punish- 
ment for  contempts  of  court,  shall  not  be  construed  to 
extend  to  any  cases,  except  the  misbehavior  of  any  person 
or  persons  in  the  presence  of  the  said  courts,  or  so  near 
thereto  as  to  obstruct  the  administration  of  justice,  the 
misbehavior  of  any  of  the  officers  of  the  said  courts  in 
their  official  transactions,  and  the  disobedience  or  resist- 

*  The  District  Court  for  the  Western  District  of  Arkansas  is  possessed  of 
Circuit  Court  powers  and  jurisdiction.  (9  Stat.  at  Large,  595.)  * 
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ance  by  any  officer  of  the  said  courts,  party,  juror,  wit- 
ness, or  any  other  person  or  persons,  to  any  lawful  writ, 
process,  order,  rule,  decree,  or  command  of  the  said  court." 

Mr.  Justice  FIELD,  after  stating  the  facts  of  the  case,  de- 
livered the  opinion  of  the  Court. 

The  power  to  punish  for  contempts  is  inherent  in  all 
courts ;  its  existence  is  essential  to  the  preservation  of 
order  in  judicial  proceedings,  and  to  the  enforcement  of 
the  judgments,  orders,  and  writs  of  the  courts,  and,  conse- 
quently, to  the  due  administration  of  justice.  The  mo- 
ment the  courts  of  the  United  States  were  called  into 
existence  and  invested  with  jurisdiction  over  any  subject, 
they  became  possessed  of  this  power.  But  the  power  has 
been  limited  and  defined  by  the  act  of  Congress  of 
March  2,  1831.  The  act,  in  terms,  applies  to  all  courts; 
whether  it  can  be  held  to  limit  the  authority  of  the  Su- 
preme Court,  which  derives  its  existence  and  powers  from 
the  Constitution,  may  perhaps  be  a  matter  of  doubt.  But 
that  it  applies  to  the  Circuit  and  District  Courts  there  can 
be  no  question.  These  courts  were  created  by  act  of 
Congress.  Their  powers  and  duties  depend  upon  the  act 
calling  them  into  existence,  or  subsequent  acts  extending 
or  limiting  their  jurisdiction.  The  act  of  1831  is,  there- 
fore, to  them  the  law  specifying  the  cases  in  which  sum- 
mary punishment  for  contempts  may  be  inflicted.  It 
limits  the  power  of  these  courts  in  this  respect  to  three 
classes  of  cases:  1st,  where  there  has  been  misbehavior  of 
a  person  in  the  presence  of  the  courts,  or  so  near  thereto 
as  to  obstruct  the  administration  of  justice;  2d,  where 
there  has  been  misbehavior  of  any  officer  of  the  courts  in 
his  official  transactions;  and,  3d,  where  there  has  been 
disobedience  or  resistance  by  any  officer,  party,  juror- 
witness,  or  other  person  to  any  lawful  writ,  process,  order, 
rule,  decree,  or  command  of  the  courts.  As  thus  seen,  the 
power  of  these  courts  in  the  punishments  of  contempts 


can  only  be  exercised  to  insure  order  and  decorum  in 
their  presence,  to  secure  faithfulness  on  the  part  of  their 
officers  in  their  official  transactions,  and  to  enforce  obedi- 
ence to  their  lawful  orders,  judgments,  and  processes. 

If  we  now  test  the  report  of  the  grand  jury  by  this 
statute,  we  find  nothing  in  it  which  justified  any  proceed- 
ing whatever  as  for  a  contempt  on  the  part  of  the  court 
below  against  Robinson.  No  act  of  his  is  mentioned 
which  could  constitute  within  the  statute  a  contempt 
either  of  the  court  or  of  its  judge.  The  allegation  that 
the  witness  Stephenson,  after  seeing  Robinson,  had  sud- 
denly absented  himself,  amounted  to  nothing  more  than 
an  insinuation  that  possibly  he  may  have  been  advised 
to  that  course  by  Robinson.  There  was  no  averment  of 
any  fact  which  the  court  could  notice  or  the  attorney  was 
bound  to  explain. 

Whatever  contempt  was  committed  by  the  petitioner 
consisted  in  the  tone  and  manner  in  which  his  language 
to  the  court  was  uttered.  On  this  hearing  we  are  bound 
to  take  the  statements  in  that  respect  of  the  judge  em- 
bodied in  his  order  as  true,  for  the  question  before  us  is 
not  whether  the  court  erred,  but  whether  it  had  any  jur- 
isdiction to  disbar  the  petitioner  for  the  alleged  contempt. 

The  law  happily  prescribes  the  punishment  which  the 
court  can  impose  for  contempts.  The  seventeenth  section 
of  the  Judiciary  Act  of  1789  declares  that  the  court  shall 
have  power  to  punish  contempts  of  their  authority  in  any 
cause  or  hearing  before  them,  by  fine  or  imprisonment, at 
their  discretion.  The  enactment  is  a  limitation  upon  the 
manner  in  which  the  power  shall  be  exercised,  and  must 
be  held  to  be  a  negation  of  all  other  modes  of  punish- 
ment. The  judgment  of  the  court  disbarring  the  peti- 
tioner, treated  as  a  punishment  for  a  contempt,  was,  there- 
fore, unauthorized  and  void. 

The  power  to  disbar  an  attorney  proceeds  upon  very 
different  grounds.  This  power  is  possessed  by  all  courts 
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which  have  authority  to  admit  attorneys  to  practice.  But 
the  power  can  only  be  exercised  where  there  has  been 
such  conduct  on  the  part  of  the  parties  complained  of  as 
shows  them  to  be  unfit  to  be  members  of  the  profession. 
Parties  are  admitted  to  the  profession  only  upon  satisfac- 
tory evidence  that  they  possess  fair  private  character  and 
sufficient  legal  learning  to  conduct  causes  in  court  for 
suitors.  The  order  of  admission  is  the  judgment  of  the 
court  that  they  possess  the  requisite  qualifications  both  in 
character  and  learning.  They  become  by  such  admission 
officers  of  the  court,  and,  as  said  in  Ex  parte  Garland,  (4 
Wall.  378,)  "  they  hold  their  office  during  good  behavior, 
and  can  only  be  deprived  of  it  for  misconduct  ascertained 
and  declared  by  the  judgment  of  the  court  after  oppor- 
tunity to  be  heard  has  been  afforded."  Before  a  judg- 
ment disbarring  an  attorney  is  rendered  he  should  have 
notice  of  the  grounds  of  complaint  against  him  and  ample 
opportunity  of  explanation  and  defence.  This  is  a  rule  of 
natural  justice,  and  should  be  equally  followed  when  pro- 
ceedings are  taken  to  deprive  him  of  his  right  to  practice 
his  profession,  as  when  they  are  taken  to  reach  his  real  or 
personal  property.  And  such  has  been  the  general,  if  not 
the  uniform,  practice  of  the  courts  of  this  country  and  of 
England.  There  may  be  cases  undoubtedly  of  such  gross 
and  outrageous  conduct  in  open  court  on  the  part  of  the 
attorney  as  to  justify  very  summary  proceedings  for  his 
suspension  or  removal  from  office;  but  even  then  he 
should  be  heard  before  he  is  condemned.  (Ex  parte  Hey- 
fron,  7  Howard's  Mississippi  Rep.  127;  People  v.  Turner, 
1  Cal.  148;  Fletcher  v.  Daingerfield,  20  Id.  430;  Beene  v. 
State,  22  Ark.  158;  Ex  parte  Bradley,  7  Wall.  364;  Bradley 
v.  Fisher,  13  Id.  354.)  The  principle  that  there  must  be 
citation  before  hearing,  and  hearing  or  opportunity  of 
being  heard  before  judgment,  is  essential  to  the  security 
of  all  private  rights.  Without  its  observance  no  one 
would  be  safe  from  oppression  wherever  power  may  be 
lodged. 


That  mandamus  is  the  appropriate  remedy  in  a  case 
like  this  to  restore  an  attorney  disbarred,  where  the  court 
•below  has  exceeded  its  jurisdiction  in  the  matter,  was  de- 
cided in  Ex  parte  Bradley,  reported  in  the  7th  of  Wallace. 
It  would  serve  no  useful  purpose  to  repeat  the  reasons  by 
which  this  conclusion  was  reached,  as  they  are  fully  and 
clearly  stated  in  that  case,  and  are  entirely  satisfactory. 

A  peremptory  mandamus  must  issue,  requiring  the 
judge  of  the  court  below  to  vacate  the  order  disbarring 
the  petitioner,  and  to  restore  him  to  his  office. 

Mandamus  awarded. 


All  judicial  officers  are  exempt  from  liability  in  a  civil  action  for  their 
judicial  acts  done  within  their  jurisdiction,  and  judges  of  superior  or 
general  authority  are  exempt  from  such  liability  even  when  their 
judicial  acts  are  in  excess  of  their  jurisdiction,  unless,  perhaps,  when 
done  maliciously  or  corruptly.* 


OPINION 

OF  THE 

UNITED  STATES  SUPREME  COURT 

IN 

RANDALL    vs.    BRIGHAM, 

DELIVERED  BY 

MR.  JUSTICES    KIKLD, 

At  December  Term,  1868.-\ 


Error  to  the  Circuit  Court  for  the  District  of  Massachu- 
setts. 

This  action  was  brought  by  the  plaintiff,  who  was  form- 
erly an  attorney  and  counsellor-at-law  in  Massachusetts, 
against  the  defendant,  who  was  one  of  the  justices  of  the 
Superior  Court  of  that  State,  for  an  alleged  wrongful  re- 
moval by  him,  of  the  plaintiff  from  the  bar. 

The  substantial  facts,  as  established  by  the  evidence 
produced  by  the  plaintiff,  and  by  the  records  of  the  State 
court,  introduced  by  consent,  upon  which  the  removal 
was  made,  were  these : 

In  August,  1864,  one  Leighton  was  arrested  upon  a 

*  The  qualification  expressed  in  this  last  line  after  the  word  "  unless  " 
.denied  in  the  subsequent  case  of  Bradley  v.  Fisher,  (13  Wall.  335,)  the 
distinction  being  there  drawn  between  "  excess  of  jurisdiction  "  and  the 
"absence  of  all  jurisdiction." 

f  Reported  in  7  Wall.  523. 


charge  of  larceny,  and  confined  in  jail  in  Boston  to  await 
the  action  of  the  grand  jury  in  the  Superior  Court,  upon 
his  failure  to  give  a  recognizance  with  sureties  in  four 
hundred  dollars,  required  for  his  appearance.  While  thus 
confined,  he  retained  the  plaintiff  as  his  attorney,  to  whom 
he  expressed  a  willingness  to  enlist  in  the  army  or  navy 
of  the  United  States  if  the  prosecution  could  be  discon- 
tinued. The  plaintiff  thereupon  proposed  to  the  district 
attorney  to  dispose  of  the  prosecution  in  this  way.  That 
officer  declined  to  accede  to  the  proposition  at  that  time, 
but  encouraged  the  plaintiff  to  expect  that  he  would  not 
object  to  such  an  arrangement  in  court,  if  the  presiding 
judge  approved  of  it,  when  the  indictment  was  presented. 

The  plaintiff  and  his  father,  without  any  further  ar- 
rangement with  the  district  attorney,  thereupon  became 
sureties  for  Leighton,  who,  upon  his  release,  proceeded  to 
the  office  of  the  plaintiff,  and  there  signed  with  his 
mark — he  not  being  able  to  write — an  agreement  to  enlist 
as  a  substitute  for  one  Brown,  of  Lowell,  for  four  hundred 
dollars,  which  sum  was  to  be  retained  by  the  plaintiff, 
without  any  subsequent  claim  upon  him,  as  indemnity  for 
his  becoming  surety  on  the  recognizance,  and  also  to  pay 
the  plaintiff  four  hundred  dollars  for  furnishing  bail. 

Leighton  subsequently  enlisted  in  the  naval  service  as 
a  substitute  for  Brown,  who  paid  the  plaintiff,  for  the  en- 
listment, eight  hundred  and  thirty  dollars.  Of  this  sum, 
the  plaintiff  gave  Leighton,  when  the  latter  went  on  board 
the  vessel  to  which  he  was  assigned,  the  sum  of  ten  dol- 
lars. Subsequently  he  paid  one  hundred  dollars  to  Leigh - 
ton's  order.  The  balance  he  retained. 

Some  weeks  afterwards,  Leighton  wrote  a  letter  to  the 
captain  of  his  vessel,  stating  that  he  was  promised  four 
hundred  dollars  for  his  enlistment,  by  his  lawyer,  the 
plaintiff;  that  he  had  only  received  ten  dollars ;  and  that, 
when  he  applied  to  the  plaintiff  for  settlement,  evasive 
answers  were  all  he  obtained.  He  referred,  in  the  letter, 


to  the  fact  that  he  had  a  wife  and  two  children  dependent 
upon  him  for  support,  and  he  appealed  to  the  captain  to 
see  that  justice  was. done  him.  This  letter  was  shown  to 
the  plaintiff,  who  replied  that  he  had  paid  Leighton  all 
he  had  agreed  to,  and  should  not  pay  him  another  cent. 
The  wife  of  Leighton  also  applied  to  tHe  plaintiff  for  a 
portion  of  the  bounty  of  her  husband,  in  his  hands,  stat- 
ing that  the  destitution  of  herself  and  children  was  such 
that  she  should  be  obliged  to  give  them  up  to  the  city,  to 
whom  he  replied  by  advising  her  to  do  so,  and  gave  her 
nothing. 

The  captain  then  sent  the  letter  to  the  grand  jury  of 
the  county,  at  the  time  sitting  upon  Leighton's  case.  The 
jury,  of  course,  could  not  act  upon  the  letter,  and  its  fore- 
man requested  the  prosecuting  officer  to  bring  it  before 
the  court.  This  was  accordingly  done,  the  defendant  be- 
ing at  the  time  the  presiding  justice.  The  plaintiff  was 
thereupon  sent  for,  and,  in  open  court,  his  attention  was 
called  to  the  letter,  and  it  was  notified  to  him  that  on  the 
following  Wednesday,  then  five  days  distant,  his  profes- 
sional conduct  and  standing  at  the  bar  would  be  con- 
sidered. 

At  the  time  designated  he  appeared,  and  showed  that, 
after  his  citation,  he  had  paid  to  Leighton  the  balance  of 
the  four  hundred  dollars,  which  Leighton  claimed  he  was 
entitled  to  receive.  This  right  of  Leighton  was  never  ad- 
mitted until  after  the  attention  of  the  court  had  been  di- 
rected to  the  matter. 

The  court  being  of  opinion  that  the  plaintiff  took  ad- 
vantage of  the  situation  of  Leighton,  and  obtained  from 
him  an  agreement,  which,  under  the  circumstances,  was 
unconscionable  and  extortionate,  and  therefore  grossly 
unprofessional;  that  he  had  induced  Leighton  to  enlist 
by  making  him  believe  that  his  release  from  the  prosecu- 
tion would  be  accomplished  by  his  enlistment,  and  that 
the  money  obtained  by  the  enlistment  subsequently  paid 


to  Leighton  was  paid  only  in  consequence  of  the  inquiry 
instituted  into  the  professional  conduct  of  the  plaintiff,  he 
having  previously  denied  that  he  was  bound  to  pay  any- 
thing, found  that  he  had  violated  his  oath  of  office  as  an 
attorney -a  t-law,  and  was  guilty  of  malpractice  and  gross 
misconduct  in  his  office,  and  consequently  ordered  that 
he  be  removed  from  his  office  as  an  attorney-at-law  within 
the  Commonwealth  of  Massachusetts.  Thereupon  the 
plaintiff  brought  this  suit.  The  declaration  charged  the 
removal  to  have  been  made  without  lawful  authority, 
and  wantonly,  arbitrarily,  and  oppressively. 

Mr.  Justice  FIELD,  after  stating  the  case,  delivered  the 
opinion  of  the  Court. 

The  Superior  Court  of  Massachusetts  is  a  court  of  gen- 
eral jurisdiction,  and  is  empowered  by  statute  to  admit 
attorneys  and  counsellors  to  practice  in  the  courts  of  the 
State,  upon  evidence  of  their  possessing  good  moral  char- 
acter, and  of  having  devoted  a  prescribed  number  of  years 
to  the  study  of  the  law,  in  the  office  of  some  attorney  in 
the  State,  and  to  remove  them  "  for  any  deceit,  malpractice, 
or  other  gross  misconduct." 

Both  the  admission  and  the  removal  of  attorneys  are 
judical  acts.  It  has  been  so  decided  in  repeated  instances. 
It  was  declared  in  Ex  parte  Secombe,  (19  How.  9,)  and  was 
affirmed  in  Ex  parte  Garland,  (4  Wall.  378.) 

Now,  it  is  a  general  principle,  applicable  to  all  judicial 
officers,  that  they  are  not  liable  to  a  civil  action  for  any 
judicial  act  done  within  their  jurisdiction.  In  reference 
to  judges  of  limited  and  inferior  authority,  it  has  been 
held  that  they  are  protected  only  when  they  act  within 
their  jurisdiction.  If  this  be  the  case  with  respect  to  them, 
no  such  limitation  exists  with  respect  to  judges  of  superior 
or  general  authority.  They  are  not  liable  to  civil  actions 
for  their  judicial  acts,  even  when  such  acts  are  in  excess 
of  their  jurisdiction,  unless  perhaps  where  the  acts,  in  ex- 


cess  of  jurisdiction,  are  done  maliciously  or  corruptly. 
This  doctrine  is  as  old  as  the  law,  and  its  maintenance  is 
essential  to  the  impartial  administration  of  justice.  Any 
other  doctrine  would  necessarily  lead  to  the  degradation 
of  the  judicial  authority  and  the  destruction  of  its  use- 
fulness. Unless  judges,  in  administering  justice,  are  un- 
influenced by  considerations  personal  to  themselves,  they 
can  afford  little  protection  to  the  citizen  in  his  person  or 
property.  And  uninfluenced  by  such  considerations  they 
cannot  be,  if,  whenever  they  err  in  judgment  as  to  their 
jurisdiction,  upon  the  nature  and  extent  of  which  they 
are  constantly  required  to  pass,  they  may  be  subjected  to 
prosecution  at  the  instance  of  every  party  imagining  him- 
self aggrieved,  and  be  called  upon  in  a  civil  action  in 
another  tribunal,  and  perhaps  before  an  inferior  judge,  to 
vindicate  their  acts. 

This  exemption  from  civil  action  is  for  the  sake  of  the 
public,  and  not  merely  for  the  protection  of  the  judge. 
And  it  has  been  maintained  by  a  uniform  course  of  de- 
cisions in  England  for  centuries,  and  in  this  country  ever 
since  its  settlement. 

In  England  the  superior  judges  are  the  delegates  of  the 
king.  Through  them  he  administers  justice,  and  to  him 
alone  are  they  accountable  for  the  performance  of  their 
trust.  And  it  was  said,  as  long  ago  as  1608,  as  reported 
by  Lord  Coke  in  Floyd  and  Barker's  case,  (12  Coke,  25,) 
that  insomuch  as  the  judges  of  the  realm  have  the  admin- 
istration of  justice,  under  the  king,  to  all  his  subjects,  they 
ought  not  to  be  called  in  question  for  any  judicial  pro- 
ceedings by  them,  except  before  the  king  himself,  "  for  this 
would  tend  to  the  scandal  and  subversion  of  all  justice; 
and  those  who  are  most  sincere  would  not  be  free  from 
continual  calumniations." 

In  the  United  States,  judicial  power  is  vested  exclusively 
in  the  courts.  The  judges  administer  justice  therein  for 
the  people,  and  are  responsible  to  the  people  alone  for  the 


manner  in  which  they  perform  their  duties.  If  faithless, 
if  corrupt,  if  dishonest,  if  partial,  if  oppressive  or  arbi- 
trary, they  may  be  called  to  account  by  impeachment, 
and  removed  from  office.  In  some  States,  and  Massachu- 
setts is  one  of  them,  they  may  be  removed  upon  the  ad- 
dress of  both  houses  of  the  legislature.  But  responsible 
they  are  not  to  private  parties  in  civil  actions  for  their 
judicial  acts,  however  injurious  may  be  those  acts,  and 
however  much  they  may  deserve  condemnation,  unless 
perhaps  where  the  acts  are  palpably  in  excess  of  the  juris- 
diction of  the  judges,  and  are  done  maliciously  or  cor- 
ruptly. 

In  Taaffe  v.  Dowries,  (given  in  a  note  in  3  Moore's 
Privy  Council,  41,)  this  subject  was  most  elaborately  and 
learnedly  considered,  and  all  the  English  authorities  com- 
mented upon,  by  the  Court  of  Common  Pleas  of  Ireland, 
in  1813.  The  defendant  was  chief  justice  of  the  King's 
Bench  in  Ireland,  and  had  issued  a  warrant  at  chambers 
for  the  arrest  of  the  plaintiff  for  a  breach  of  the  peace. 
The  plaintiff  was  accordingly  arrested  and  held  to  bail; 
and  he  afterwards  brought  an  action  against  the  chief 
justice  for  assault  and  false  imprisonment.  It  was  urged, 
in  argument,  that  it  was  not  lawful  or  defensible  for  a 
judge,  without  any  offence  committed,  or  charge  made 
upon  oath  of  crime,  or  suspicion  of  crime  committed,  to 
imprison  a  subject.  But  it  was  held  that  the  action  would 
not  lie  against  the  judge  for  acts  judicially  done  by  him. 
"Liability,"  said  Mr.  Justice  Mayne,  one  of  the  justices  of 
the  court,  "to  every  man's  action,  for  every  judicial  act  a 
judge  is  called  upon  to  do,  is  the  degradation  of  the  judge, 
and  cannot  be  the  object  of  any  true  patriot  or  honest 
subject.  It  is  to  render  the  judges  slaves  in  every  court 
that  holds  plea,  to  every  sheriff,  juror,  attorney,  and 
plaintiff.  If  you  once  break  down  the  barrier  of  their 
dignity,  and  subject  them  to  an  action,  you  let  in  upon 
the  judicial  authority  a  wide,  wasting,  and  harassing  per- 


secution,  and  establish  its  weakness  in  a  degrading  re- 
sponsibility." And  the  justice  observed  that  no  action  of 
the  kind  was  ever  sustained,  and  save  one  in  London  and 
one  in  Ireland,  none  were  ever  attempted.  The  one  men- 
tioned as  arising  in  Ireland  was  not  against  any  judges, 
but  against  the  governor  of  the  country,'  and  may  per- 
haps be  subject  to  other  considerations.  In  the  case  in 
London,  Hamond  v.  Howell,  (1  Modern,  184;  2  Id.  218,) 
the  action  was  against  the  recorder,  who,  as  one  of  the 
judges,  of  oyer  and  terminw,  had  fined  and  imprisoned  a 
petit  jury  for  rendering  a  verdict  against  the  direction  of 
the  court  and  the  evidence.  This  act  was  declared  illegal 
by  the  Court  of  Common  Pleas  in  discussing  the  case  on 
habeas  corpus,  BusheWs  case,  (Vaughan,  135.)  Upon  that 
decision  the  action  was  brought  by  one  of  the  jurors,  but 
the  court  held  that  the  action  would  not  lie,  and  were  of 
opinion  "  that  the  bringing  of  the  action  was  a  greater 
offence  than  the  fining  of  the  plaintiff,  and  committing  of 
him  for  non-payment;  and  that  it  was  a  bold  attempt, 
both  against  the  government  and  justice  in  general." 

Mr.  Justice  Fox,  in  the  case  of  Taaffe  v.  Dowries,  con- 
ceded that  the  act  of  the  chief  justice  was  illegal,  but  held 
that  he  was  not  responsible  in  the  action,  and  observed 
that,  without  the  existence  of  the  principle,  that  a  judge, 
administering  justice,  shall  not  be  liable  for  acts  judicially 
done,  by  action  or  prosecution,  it  was  utterly  impossible 
that  there  should  be  such  a  dispensation  of  justice  as  would 
have  the  effect  of  protecting  the  lives  or  property  of  the 
subject.  "There  is,  something,"  he  said,  "so  monstrous 
in  the  contrary  doctrine,  that  it  would  poison  the  very 
source  of  justice,  and  introduce  a  system  of  servility, 
utterly  inconsistent  with  the  constitutional  independence 
of  the  judges,  an  independence  which  it  has  been  the 
work  of  ages  to  establish,  and  would  be  utterly  incon- 
sistent with  the  preservation  of  the  rights  and  liberties  of 
the  subject." 
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The  same  subject  was  considered  very  elaborately  in  the 
case  of  Yates  v.  Lansing,  (o  Johns.  283;  9  Id.  395,)  in  the 
Supreme  Court  and  in  the  Court  of  Errors  of  New  York. 
Lansing  was  chancellor  of  the  State,  and  had  committed 
Yates,  one  of  the  officers  in  chancery,  for  malpractice  and 
contempt.  A  judge  of  the  Supreme  Court  discharged 
him,  and  thereupon  the  chancellor  ordered  him  to  be  re- 
committed. He  then  brought  an  action  to  recover  a 
statute  penalty  for  the  recommittent.  It  was  held  that 
the  action  would  not  lie,  Mr.  Chief  Justice  Kent  observing 
that  the  chancellor  may  have  erred  in  judgment  in  calling 
an  act  a  contempt  which  did  not  amount  to  one,  and  in 
regarding  a  discharge  as  null  when  it  was  binding,  and 
that  the  Supreme  Court  may  have  erred  in  the  same  way, 
but  still  it  was  but  an  error  of  judgment  for  which  neither 
the  chancellor  nor  the  judges  were  or  could  be  responsible 
in  a  civil  action,  and  that  such  responsibility  would  be  an 
anomaly  in  jurisprudence.  "  Whenever,"  said  the  learned 
chief  justice, "  we  subject  the  established  courts  of  the  land 
to  the  degradation  of  private  prosecution,  we  subdue  their 
independence  and  destroy  their  authority.  Instead  of 
being  venerable  before  the  public  they  become  contempt- 
ible." 

The  Superior  Court  of  Massachusetts,  as  we  have  already 
stated,  is  a  court  of  general  jurisdiction,  and  is  clothed  by 
statute  with  authority  to  admit  and  to  remove  attorneys- 
at-law.  The  order  removing  the  plaintiff  was  made  by 
the  court,  and  not  by  the  judge  in  chambers.  The  inquiry 
into  his  conduct  was  before  the  court,  and  before  it  he  was 
notified  to  appear.  His  claim  is  that  the  court  never  ac- 
quired jurisdiction  to  act  in  his  case,  because  there  was 
not  a  formal  accusation  made  against  him,  or  statement 
of  grounds  of  complaint,  and  formal  citation  issued  to  him 
to  answer  them.  If  this  were  'so,  his  case  would  not  be 
advanced.  Under  the  authorities  cited  he  could  not  seek 
redress  in  that  event  by  an  action  against  the  judge  of  the 


court,  there  being  no  pretence  or  shadow  of  ground  that 
he  acted  maliciously  or  corruptly.  But  the  claim  of  the 
plaintiff  is  not  correct.  The  information  imparted  by  the 
letter  was  sufficient  to  put  in  motion  the  authority  of  the 
court,  and  the  notice  to  the  plaintiff  was  sufficient  to  bring 
him  before  it  to  explain  the  transaction  to  which  the  letter 
referred.  The  informality  of  the  notice,  or  of  the  com- 
plaint by  the  letter,  did  not  touch  the  question  of  juris- 
diction. The  plaintiff  understood  from  them  the  nature 
of  the  charge  against  him ;  and  it  is  not  pretended  that 
the  investigation  which  followed  was  not  conducted  with 
entire  fairness.  He  was  afforded  ample  opportunity  to 
explain  the  transaction  and  vindicate  his  conduct.  He 
introduced  testimony  upon  the  matter,  and  was  sworn 
himself. 

It  is  not  necessary  that  proceedings  against  attorneys 
for  malpractice,  or  any  unprofessional  conduct,  should  be 
founded  upon  formal  allegations  against  them.  Such  pro- 
ceedings are  often  instituted  upon  information  developed 
in  the  progress  of  a  cause;  or  from  what  the  court  learns 
of  the  conduct  of  the  attorney  from  its  own  observation. 
Sometimes  they  are  moved  by  third  parties  upon  affi- 
davit ;  and  sometimes  they  are  taken  by  the  court  upon 
its  own  motion.  All  that  is  requisite  to  their  validity  is 
that,  when  not  taken  for  matters  occurring  in  open  court, 
in  the  presence  of  the  judge,  notice  should  be  given  to  the 
attorney  of  the  charges  made  and  opportunity  afforded 
him  for  explanation  and  defence.  The  manner  in  which 
the  proceeding  shall  be  conducted,  so  that  it  be  without 
oppression  or  unfairness,  is  a  matter  of  judicial  regulation. 

The  authority  of  the  court  over  its  attorneys  and  coun- 
sellors is  of  the  highest  importance.  They  constitute  a 
profession  essential  to  society.  Their  aid  is  required  not 
merely  to  represent  suitors  before  the  eourts,  but  in  the 
more  difficult  transactions  of  private  life.  The  highest 
interests  are  placed  in  their  hands,  and  confided  to  their 
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management.  The  confidence  which  they  receive  and  the 
responsibilities  which  they  are  obliged  to  assume  demand 
not  only  ability  of  a  high  order,  but  the  strictest  integ- 
rity. The  authority  which  the  courts  hold  over  them, 
and  the  qualifications  required  for  their  admission,  are 
intended  to  secure  those  qualities. 

The  position  that  the  plaintiff  has  been  illegally  de- 
prived of  rights  which  he  held  under  the  constitution  of 
Massachusetts,  which  declares  that  "  no  subject  shall  be 
held  to  answer  for  any  crime  or  offence,  until  the  same  is 
fully  and  plainly,  substantially  and  formally,  described 
to  him;"  nor  be  "despoiled  or  deprived  of  his  property, 
immunities,  or  privileges,  put  out  of  the  protection  of  the 
law,  exiled  or  deprived  of  his  life,  liberty  or  estate,  but 
by  the  judgment  of  his  peers,  or  the  law  of  the  land," 
(Declaration  of  Eights,  Art.  12,)  is  answered  by  the  con- 
struction which  the  Supreme  Court  of  that  State  has 
given  to  these  provisions.  It  is  held  that  the  proceeding 
taken  for  the  removal  of  the  plaintiff  could  not  in  any 
just  and  proper  sense  be  deemed  a  criminal  procedure,  in 
which  a  party  has  a  right  to  a  full,  formal,  and  substantial 
description  of  the  offence  charged ;  and  that  it  was  not 
essential  to  the  validity  of  the  order  of  removal  that  it 
should  be  founded  on  legal  process  according  to  the  sig- 
nification of  the  words  "per  legem  terrse"  as  used  in  Magna 
Charta,  or  in  the  Declaration  of  Rights.  (Randall,  Peti- 
tioner/or Mandamus,  11  Allen,  473.)  This  construction  of 
the  highest  court  of  the  State,  not  called  in  question  by 
any  conflicting  decision  of  that  court,  is  conclusive  upon 
us.  (Provident  Institution  v.  Massachusetts,  6  Wall.  630.) 

We  find  no  error  in  the  ruling  of  the  Circuit  Court, 
and  its  judgment  must  therefore  be  Affirmed. 


Judges  of  courts  of  record  of  superior  or  general  jurisdiction  not  liable 
to  a  civil  action  for  their  judicial  acts,  even  when  such  acts  are  in  ex- 
cess of  their  jurisdiction  and  are  alleged  to  have  been  done  maliciously 
or  corruptly.  A  distinction  as  to  their  liability  between  acts  done  by 
them  in  excess  of  their  jurisdiction  and  acts  done  in  the  clear  absence 
of  all  jurisdiction  over  the  subject-matter. 
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Error  to  the  Supreme  Court  of  the  District  of  Columbia. 

This  was  an  action  brought  by  Joseph  H.  Bradley,  who 
was,  in  1867,  an  attorney-at-law,  practicing  in  the  Su- 
preme Court  of  the  District  of  Columbia,  against  George 
P.  Fisher,  who  was  then  one  of  the  justices  of  that  court, 
to  recover  damages  alleged  to  have  been  sustained  by  the 
plaintiff,  "  by  reason  of  the  wilful,  malicious,  oppressive, 
and  t3rrannical  acts  and  conduct"  of  the  defendant,  where- 
by the  plaintiff  was  deprived  of  his  right  to  practice  as 
an  attorney  in  that  court.  The  case  was  thus: 

On  the  10th  of  June,  1867,  the  trial  of  John  H.  Surratt, 
for  the  murder  of  the  late  President  Lincoln,  was  begun 
in  the  Criminal  Court  of  the  District,  and  continued  until 

*  Reported  in  13  Wall.  335. 


the  10th  of  August,  when  the  jury,  failing  to  agree  on  a 
verdict,  was  discharged.  The  defendant  was  the  presid- 
ing justice  in  the  court  during  the  progress  of  the  trial, 
and  until  its  termination,  and  the  plaintiff  was  one  of  the 
attorneys  who  defended  the  prisoner.  Immediately  on 
the  discharge  of  the  jury,  the  court  thus  held  by  the  de- 
fendant made  the  following  order,  which  with  its  recitals 
were  entered  of  record: 

"  On  the  2d  day  of  July  last,  during  the  progress  of  the 
trial  of  John  H.  Surratt  for  the  murder  of  Abraham  Lin- 
coln, immediately  after  the  court  had  taken  a  recess  until 
the  following  morning,  as  the  presiding  justice  was  de- 
scending from  the  bench,  Joseph  H.  Bradley,  Esq.,  ac- 
costed him  in  a  rude  and  insulting  manner,  charging 
the  judge  with  having  offered  him  (Mr.  Bradley)  a  series 
of  insults  from  the  bench  from  the  commencement  of  the 
trial.  The  judge  disclaimed  any  intention  of  passing  any 
insult  whatever,  and  assured  Mr.  Bradley  that  he  enter- 
tained for  him  no  other  feelings  than  those  of  respect. 
Mr.  Bradley,  so  far  from  accepting  this  explanation  or  dis- 
claimer, threatened  the  judge  with  personal  chastisement. 
No  court  can  administer  justice  or  live  if  its  judges  are  to 
be  threatened  with  personal  chastisement  on  all  occasions 
whenever  the  irascibility  of  counsel  may  be  excited  by 
imaginary  insult.  The  offence  of  Mr.  Bradley  is  one 
which  even  his  years  will  not  palliate.  It  cannot  be  over- 
looked or  go  unpunished. 

"It  is,  therefore,  ordered  that  his  name  be  stricken  from 
the  roll  of  attorneys  practicing  in  this  court. 

"GEORGE  P.  FISHER, 
"  Justice  of  the  Supreme  Court,  D.  C." 

The  present  suit  was  founded  upon  this  order,  which 
was  treated  in  the  declaration  as  an  order  striking  the 
name  of  the  plaintiff  from  the  roll  of  attorneys  of  the 
Supreme  Court  of  the  District,  and  not  as  an  order  merely 


striking  his  name  from  the  roll  of  attorneys  practicing  in 
the  Criminal  Court  of  the  District.  The  declaration  had 
two  counts,  and  was  entitled  and  filed  in  the  Supreme 
Court  of  the  District.' 

The  first  count  alleged  that  the  defendant  caused  the 
order  (which  was  set  out  at  length)  to  be  recorded  "  on  the 
minutes  of  the  Criminal  Court,  being  one  of  the  branches  of 
the  said  Supreme  Court;"  that  the  several  statements  con- 
tained in  the  order  were  untrue,  and  were  specifically 
denied;  and  that  the  defendant  "falsely,  fraudulently,  cor- 
ruptly, and  maliciously  intended  thereby  to  give  a  color 
of  jurisdiction,"  for  making  the  order  that  the  name  of 
the  plaintiff  "  be  stricken  from  the  roll  of  attorneys  practicing 
in  this  court"  whereby  the  plaintiff  had  been  injured,  and 
claimed  damages,  $20,000. 

The  second  count  alleged  that  the  defendant "  wantonly, 
corruptly,  arbitrarily,  and  oppressively  intending  to  re- 
move the  plaintiff"  from  his  office  as  an  attorney -at-law, 
"  caused  to  be  entered  on  the  records  of  the  Supreme  Court 
of  the  District  of  Columbia,  Criminal  Court,  March  term, 
1867,"  the  order  in  question,  which  was  set  forth  at  length, 
"the  same  being  an  order  removing  the  plaintiff  from  the  office 
of  an  attorney -at-law  in  the  said  Supreme  Court  of  the  Dis- 
trict of  Columbia"  whereby  he  was  greatly  disturbed  in 
the  enjoyment  of  his  office  and  prevented  from  having 
the  use  and  benefit  thereof,  in  so  full  and  ample  a  manner 
as  he  otherwise  might  and  would  have  had. 

The  declaration  also  averred  that  the  order  was  made 
without  notice  of  any  kind  to  the  plaintiff,  and  was  sum- 
mary ;  that  there  was  no  complaint  made  by  him  to  the 
justice,  and  that  he  did  not  accost  him  while  the  court 
was  in  session,  nor  immediately  on  the  court's  taking  a 
recess,  and  as  the  presiding  judge  was  descending  from 
the  bench,  as  was  stated  in  the  order,  nor  did  he,  the  plain- 
tiff, at  the  time  and  place  mentioned  in  the  order,  address 
the  justice  at  all  after  the  court  had  taken  the  recess,  until 


the  judge  had  passed  some  time  in  a  private  room,  and 
had  left  the  same  and  gone  out  of  the  court-house;  and 
the  great  body  of  auditors,  jurors,  witnesses,  clerks,  and 
officers  of  the  court,  and  the  jury  impanelled,  and  the 
prisoner  on  trial  had  left  the  court-house;  and  so  the 
declaration  proceeded  to  say  "the  said  judge  willfully, 
maliciously,  corruptly,  and  unlawfully  fabricated  the  said  order 
to  give  color  and  pretence  to  his  jurisdiction  in  the  premises." 

By  reason  of  which  unlawful,  wrongful,  unjust,  and 
oppressive  acts  of  the  defendant,  the  plaintiff  alleged  that 
he  had  been  deprived  of  emoluments,  and  had  lost  sums 
of  money  which  would  otherwise  have  accrued  to  him 
from  the  enjoyment  of  his  office  and  from  his  practice  as 
an  attorney  in  the  courts  of  the  county  and  District,  &c., 
&c.,  and  therefore  he  claimed  $20,000  damages. 

Pleas:  1st,  the  general  issue,  " not  guilty;"  and  2d,  a 
special  plea,  that  before  and  at  the  time  of  the  alleged 
commission,  &c.,  the  defendant  was  one  of  the  justices  of 
Supreme  Court  of  the  District  of  Columbia,  and,  as  such 
justice,  was  regularly  and  lawfully  holding,  by  appointment  of 
said  Supreme  Court  of  the  District  of  Columbia,  in  general 
term,  at  the  city  of  Washington,  in  said  District,  a  court 
of  record,  to  wit,  the  Criminal  Court  of  said  District,  created 
by  authority  of  the  United  States  of  America,  and  having 
general  jurisdiction  for  the  trial  of  crimes  and  offences 
arising  within  said  District,  and  that  the  said  supposed 
trepass  consisted  of  an  order  and  decree  of  said  Criminal 
Court,  made  by  said  defendant  in  the  lawful  exercise  and 
performance  of  his  authority  and  duty,  as  the  presiding 
justice  of  said  Criminal  Court,  for  official  misconduct  and 
misbehavior  of  said  plaintiff  (he  being  one  of  the  attorneys 
of  said  Criminal  Court)  occurring  in  the  presence  of  the 
said  defendant  as  the  justice  of  said  Criminal  Court  hold- 
ing the  same  as  aforesaid  and  not  otherwise;  as  appears 
from  the  record  of  said  Criminal  Court  and  the  order  or 
decree  of  the  defendant  so  made  as  aforesaid. 


Wherefore  he  prayed  judgment,  if  the  plaintiff  ought 
to  have  or  maintain  his  aforesaid  action  against  him,  &c. 
The  defendant  joined  issue  on  this  plea. 

Mr.  Justice  FIELD  delivered  the  opinion  of  the  Court. 

In  1867,  the  plaintiff  was  a  member  of  the  bar  of  the 
Supreme  Court  of  the  District  of  Columbia,  and  the  de- 
fendant was  one  of  the  justices  of  that  court.  In  June 
of  that  year  the  trial  of  one  John  H.  Surratt,  for  the 
murder  of  Abraham  Lincoln,  was  commenced  in  the 
Criminal  Court  of  the  District,  and  was  continued  until 
the  tenth  of  the  following  August,  when  the  jury  were 
discharged  in  consequence  of  their  inability  to  agree  upon 
a  verdict.  The  defendant  held  that  court,  presiding  at 
the  trial  of  Surratt  from  its  commencement  to  its  close, 
and  the  plaintiff  was  one  of  the  attorneys  who  defended 
the  prisoner.  Immediately  upon  the  discharge  of  the 
jury,  the  court,  thus  held  by  the  defendant,  directed  an 
order  to  be  entered  on  its  records  striking  the  name  of 
the  plaintiff  from  the  roll  of  attorneys  practicing  in  that 
court.  The  order  was  accompanied  by  a  recital  that  on 
the  second  of  July  preceding,  during  the  progress  of  the 
trial  of  Surratt,  immediately  after  the  court  had  taken  a 
recess  for  the  day,  as  the  presiding  judge  was  descending 
from  the  bench,  he  had  been  accosted  in  a  rude  and  in- 
sulting manner  by  the  plaintiff,  charging  him  with  hav- 
ing offered  the  plaintiff  a  series  of  insults  from  the  bench 
from  the  commencement  of  the  trial;  that  the  judge  had 
then  disclaimed  any  intention  of  passing  any  insult  what- 
ever, and  had  assured  the  plaintiff  that  he  entertained 
for  him  no  other  feelings  than  those  of  respect,  but  that 
the  plaintiff,  so  far  from  accepting  this  explanation  or 
disclaimer,  had  threatened  the  judge  with  personal  chas- 
tisement. 

The  plaintiff  appears  to  have  regarded  this  order  of  the 
Criminal  Court  as  an  order  disbarring  him  from  the  Su- 
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preme  Court  of  the  District;  and  the  whole  theory  of  the 
present  action  proceeds  upon  that  hypothesis.  The  de- 
claration in  one  count  describes  the  Criminal  Court  as 
one  of  the  branches  of  the  Supreme  Court,  and  in  the  other 
count  represents  the  order  of  the  Criminal  Court  as  an 
order  removing  the  plaintiff  from  the  office  of  an  attorney  - 
at-law  in  the  Supreme  Court  of  the  District.  And  it  is 
for  the  supposed  removal  from  that  court,  and  the  assumed 
damages  consequent  thereon,  that  the  action  is  brought. 
Yet  the  Criminal  Court  of  the  District  was  at  that  time 
a  separate  and  independent  court,  and  as  distinct  from 
the  Supreme  Court  of  the  District  as  the  Circuit  Court  is 
distinct  from  the  Supreme  Court  of  the  United  States.  Its 
distinct  and  independent  character  was  urged  by  the  plain- 
tiff, and  successfully  urged,  in  this  court,  as  ground  for 
relief  against  the  subsequent  action  of  the  Supreme  Court 
of  the  District,  based  upon  what  had  occurred  in  the 
Criminal  Court.  And  because  of  its  distinct  and  inde- 
pendent character,  this  court  held  that  the  Supreme  Court 
of  the  District  possessed  no  power  to  punish  the  plaintiff 
on  account  of  contemptuous  conduct  and  language  before 
the  Criminal  Court,  or  in  the  presence  of  its  judge.  By 
this  decision,  which  was  rendered  at  the  December  term 
of  1868,  (Exparte  Bradley,  7  Wall.  364,)  the  groundwork 
of  the  present  action  of  the  plaintiff  is  removed.  The  law 
which  he  successfully  invoked,  and  which  protected  him 
when  he  complained  of  the  action  of  the  Supreme  Court 
of  the  District,  must  now  equally  avail  for  the  protection 
of  the  defendant,  when  it  is  attempted  to  give  to  the 
Criminal  Court  a  position  and  power  which  were  then 
denied.  The  order  of  the  Criminal  Court,  as  it  was  then 
constituted,  was  not  an  order  of  the  Supreme  Court  of  the 
District,  nor  of  one  of  the  branches  of  that  court.  It  did 
not,  for  we  know  that  in  law  it  could  not,  remove  the 
plaintiff  from  the  office  of  an  attorney  of  that  court,  nor 
affect  his  right  to  practice  therein. 


This  point  is  distinctly  raised  by  the  special  plea  of  the 
defendant,  in  which  he  sets  up  that  at  the  time  the  order 
complained  of  was  made  he  was  regularly  and  lawfully 
holding  the  Criminal  Court  of  the  District,  a  court  of 
record,  having  general  jurisdiction  for  the  trial  of  crimes 
and  offences  arising  within  the  District,  and  that  the 
order  complained  of  was  an  order  of  the  Criminal  Court, 
made  by  him  in  the  lawful  exercise  and  performance  of 
his  authority  and  duty  as  its  presiding  justice,  for  official 
misconduct  of  the  plaintiff,  as  one  of  its  attorneys,  in  his 
presence;  and  upon  this  plea  the  plaintiff  joined  issue. 

The  court  below,  therefore,  did  not  err  in  excluding  the 
order  of  removal  as  evidence  in  the  cause,  for  the  obvious 
reason  that  it  did  not  establish,  nor  tend  to  establish,  the 
removal  of  the  plaintiff  by  any  order  of  the  defendant,  or 
of  the  court  held  by  him,  from  the  bar  of  the  Supreme 
Court  of  the  District.  And  the  refusal  of  the  court  below 
to  admit  evidence  contradicting  the  recitals  in  that  order 
could  not  be  the  ground  of  any  just  exception,  when  the 
order  itself  was  not  pertinent  to  any  issue  presented.  Nor 
is  this  conclusion  affected  by  the  act  of  Congress  passed  in 
June,  1870,  nearly  three  years  after  the  order  of  removal 
was  made,  and  nearly  two  years  after  the  present  action 
was  commenced,  changing  the  independent  character  of 
the  Criminal  Court,  and  declaring  that  its  judgments, 
decrees,  and  orders  should  be  deemed  the  judgments,  de- 
crees, and  orders  of  the  Supreme  Court  of  the  District. 
(16  Stat.  at  Large,  160.)  If  the  order  of  removal  acquired 
from  this  legislation  a  wider  scope  and  operation  than 
it  possessed  when  made,  the  defendant  is  not  respon- 
sible for  it.  The  original  act  was  not  altered.  It  was  still 
an  order  disbarring  the  plaintiff  only  from  the  Criminal 
Court,  and  any  other  consequences  are  attributable  to  the 
action  of  Congress,  and  not  to  any  action  of  the  defendant. 

But  this  is  not  all.  The  plea,  as  will  be  seen  from  our 
statement  of  it,  not  only  sets  up  that  the  order  of  which 


the  plaintiff  complains  was  an  order  of  the  Criminal 
Court,  but  that  it  was  made  by  the  defendant  in  the  law- 
ful exercise  and  performance  of  his  authority  and  duty 
as  its  presiding  justice.  In  other  words,  it  sets  up  that 
the  order  for  the  entry  of  which  the  suit  is  brought  was 
a  judicial  act,  done  by  the  defendant  as  the  presiding 
justice  of  a  court  of  general  criminal  jurisdiction.  If 
such  were  the  character  of  the  act,  and  the  jurisdiction  of 
the  court,  the  defendant  cannot  be  subjected  to  responsi- 
bility for  it  in  a  civil  action,  however  erroneous  the  act 
may  have  been,  and  however  injurious  in  its  consequences 
it  may  have  proved  to  the  plaintiff.  For  it  is  a  general 
principle  of  the  highest  importance  to  the  proper  admin- 
istration of  justice  that  a  judicial  officer,  in  exercising 
the  authority  vested  in  him,  shall  be  free  to  act  upon  his 
own  convictions,  without  apprehension  of  personal  conse- 
quences to  himself.  Liability  to  answer  to  every  one  who 
might  feel  himself  aggrieved  by  the  action  of  the  judge 
would  be  inconsistent  with  the  possession  of  this  freedom, 
and  would  destroy  that  independence  without  which  no 
judiciary  can  be  either  respectable  or  useful.  As  observed 
by  a  distinguished  English  judge,  it  would  establish  the 
weakness  of  judicial  authority  in  a  degrading  responsi- 
bility.* 

The  principle,  therefore,  which  exempts  judges  of  courts 
of  superior  or  general  authority  from  liability  in  a  civil 
action  for  acts  done  by  them  in  the  exercise  of  their  ju- 
dicial functions,  obtains  in  all  countries  where  there  is 
any  well  ordered  system  of  jurisprudence.  It  has  been 
the  settled  doctrine  of  the  English  courts  for  many  cen- 
turies, and  has  ne.ver  been  denied,  that  we  are  aware  of. 
in  the  courts  of  this  country.  It  has,  as  Chancellor  Kent 
observes,  "a  deep  root  in  the  common  law."  (Yates  v. 
Lansing,  5  Johns.  291.) 

*  Justice  Mayne,  in  Taaffe  v.  Dowries,  reported  in  a  note  to  3d  Moore's 
Privy  Council,  41 . 
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Nor  can  this  exemption  of  the  judges  from  civil  lia- 
bility be  affected  by  the  motives  with  which  their  judicial 
acts  are  performed.  The  purity  of  their  motives  cannot 
in  this  way  be  the  subject  of  judicial  inquiry.  This  was 
adjudged  in  the  case  of  Floyd  and  Barker,  reported  by 
Coke,  in  1608,  (12  Coke,  25,)  where  it  was 'laid  down  that 
the  judges  of  the  realm  could  not  be  drawn  in  question 
for  any  supposed  corruption  impeaching  the  verity  of 
their  records,  except  before  the  king  himself,  and  it  was 
observed  that  if  they  were  required  to  answer  otherwise, 
it  would  "tend  to  the  scandal  and  subversion  of  all  justice, 
and  those  who  are  the  most  sincere,  would  not  be  free 
from  continual  calumniations." 

The  truth  of  this  latter  observation  is  manifest  to  all 
persons  having  much  experience  with  judicial  proceed- 
ings in  the  superior  courts.  Controversies  involving  not 
merely  great  pecuniary  interests,  but  the  liberty  and  char- 
acter of  the  parties,  and  consequently  exciting  the  deepest 
feelings,  are  being  constantly  determined  in  those  courts, 
in  which  there  is  great  conflict  in  the  evidence  and  great 
doubt  as  to  the  law  which  should  govern  their  decision. 
It  is  this  class  of  cases  which  impose  upon  the  judge  the 
severest  labor,  and  often  create  in  his  mind  a  painful 
sense  of  responsibility.  Yet  it  is  precisely  in  this  class  of 
cases  that  the  losing  party  feels  most  keenly  the  decision 
against  him,  and  most  readily  accepts  anything  but  the 
soundness  of  the  decision  in  explanation  of  the  action  of 
the  judge.  Just  in  proportion  to  the  strength  of  his  con- 
victions of  the  correctness  of  his  own  view  of  the  case  is 
he  apt  to  complain  of  the  judgment  against  him,  and 
from  complaints  of  the  judgment  to  pass  to  the  ascription 
of  improper  motives  to  the  judge.  When  the  controversy 
involves  questions  affecting  large  amounts  of  property  or 
relates  to  a  matter  of  general  public  concern,  or  touches 
the  interests  of  numerous  parties,  the  disappointment  oc- 
casioned by  an  adverse  decision  often  finds  vent  in  im- 
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putations  of  this  character,  and  from  the  imperfection  of 
human  nature  this  is  hardly  a  subject  of  wonder.  If  civil 
actions  could  be  maintained  in  such  cases  against  the 
judge,  because  the  losing  party  should  see  fit  to  allege  in 
his  complaint  that  the  acts  of  the  judge  were  done  with 
partiality,  or  maliciously,  or  corruptly,  the  protection 
essential  to  judicial  independence  would  be  entirely 
swept  away.  Few  persons  sufficiently  irritated  to  insti- 
tute an  action  against  a  judge  for  his  judicial  acts  would 
hesitate  to  ascribe  any  character  to  the  acts  which  would 
be  essential  to  the  maintenance  of  the  action. 

If  upon  such  allegations  a  judge  could  be  compelled  to 
answer  in  a  civil  action  for  his  judicial  acts,  not  only 
would  his  office  be  degraded  and  his  usefulness  destroyed, 
but  he  would  be  subjected  for  his  protection  to  the  neces- 
sity of  preserving  a  complete  record  of  all  the  evidence 
produced  before  him  in  every  litigated  case,  and  of  the 
authorities  cited  and  arguments  presented,  in  order  that 
he  might  be  able  to  show  to  the  judge  before  whom  he 
might  be  summoned  by  the  losing  party — and  that  judge 
perhaps  one  of  an  inferior  jurisdiction — that  he  had  de- 
cided as  he  did  with  judicial  integrity;  and  the  second 
judge  would  be  subjected  to  a  similar  burden,  as  he  in  his 
turn  might  also  be  held  amenable  by  the  losing  party. 

Some  just  observations  on  this  head  by  the  late  Chief 
Justice  Shaw  will  be  found  in  Pratt  v.  Gardner,  (2  Gush. 
68,)  and  the  point  here  was  adjudged  in  the  recent  case  of 
Fray  v.  Blackburn,  (3  Best  &  Smith,  576,)  by  the  Queen's 
Bench  of  England.  One  of  the  judges  of  that  bench  was 
sued  for  a  judicial  act,  and  on  demurrer  one  of  the  objec- 
tions taken  to  the  declaration  was  ^hat  it  was  bad  in  not 
alleging  malice.  Judgment  on  the  demurrer  having 
passed  for  the  defendant,  the  plaintiff  applied  for  leave  to 
amend  his  declaration  by  introducing  an  allegation  of 
malice  and  corruption ;  but  Mr.  Justice  Compton  replied : 
"It  is  a  principle  of  our  law  that  no  action  will  lie  against 
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a  judge  of  one  of  the  superior  courts  for  a  judicial  act, 
though  it  be  alleged  to  have  been  done  maliciously  and 
corruptly;  therefore  the  proposed  allegation  would  not 
make  the  declaration  good.  The  public  are  deeply  in- 
terested in  this  rule,  which  indeed  exists  for  their  benefit, 
and  was  established  in  order  to  secure  the  independence 
of  the  judges,  and  prevent  them  being  harassed  by  vexa- 
tious actions;" — and  the  leave  was  refused.* 

In  this  country  the  judges  of  the  superior  courts  of 
record  are  only  responsible  to  the  people,  or  the  authori- 

*  In  Scott  v.  Stansfield,  (3  Law  Keports,  Exchequer,  220,)  a  judge  of  a 
county  court  was  sued  for  slander,  and  he  put  in  a  plea  that  the  words 
complained  of  were  spoken  by  him  in  his  capacity  as  such  judge,  while 
sitting  in  his  court,  and  trying  a  cause  in  which  the  plaintiff  was  defend- 
ant. To  this  plea  a  replication  was  filed,  that  the  words  were  spoken 
falsely  and  maliciously,  and  without  any  reasonable,  probable,  or  justi- 
fiable cause,  and  without  any  foundation  whatever,  and  not  bona  fide  in 
the  discharge  of  the  defendant's  duty  as  judge,  and  were  wholly  irrele- 
vant to  the  matter  before  him.  To  the  replication  the  defendant  de- 
murred; and  the  Court  of  Exchequer  held  the  demurrer  well  taken.  "I 
am  of  opinion,"  said  the  Chief  Baron,  "that  our  judgment  must  be  for 
the  defendant.  The  question  raised  upon  this  record  is  whether  an 
action  is  maintainable  against  the  judge  of  a  county  court,  which  is  a 
court  of  record,  for  words  spoken  by  him  in  his  judicial  character,  and 
in  the  exercise  of  his  functions  as  judge  in  the  court  over  which  he  pre- 
sides, where  such  words  would,  as  against  an  ordinary  individual,  consti- 
tute a  cause  of  action,  and  where  they  are  alleged  to  have  been  spoken 
maliciously  and  without  probable  cause,  and  to  have  been  irrelevant  to 
the  matter  before  him.  The  question  arises,  perhaps,  for  the  first  time, 
with  reference  to  a  county  court  judge,  but  a  series  of  decisions  uni- 
formly to  the  same  effect,  extending  from  the  time  of  Lord  Coke  to  the 
present  time,  establish  the  general  proposition  that  no  action  will  lie 
against  a  judge  for  any  acts  done  or  words  spoken  in  his  judicial  ca- 
pacity in  a  court  of  justice.  This  doctrine  has  been  applied  not  only  to 
the  superior  courts,  but  to  the  court  of  a  coroner,  and  to  a  court-martial> 
which  is  not  a  court  of  record.  It  is  essential  in  all  courts  that  the  judges 
who  are  appointed  to  administer  the  law  should  be  permitted  to  admin- 
ister it  under  the  protection  of  the  law,  independently  and  freely,  with- 
out favor  and  without  fear.  This  provision  of  the  law  is  not  for  the  pro- 
tection or  benefit  of  a  malicious  or  corrupt  judge,  but  for  the  benefit  of  the 
public,  whose  interest  it  is  that  the  judges  should  be  at  liberty  to  exercise  their 
functions  with  independence,  and  without  fear  of  consequences" 
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ties  constituted  by  the  people,  from  whom  they  receive 
their  commissions,  for  the  manner  in  which  they  dis- 
charge the  great  trusts  of  their  office.  If,  in  the  exercise 
of  the  powers  with  which  they  are  clothed  as  ministers 
of  justice,  they  act  with  partiality,  or  maliciously,  or  cor- 
ruptly, or  arbitrarily,  or  oppressively,  they  may  be  called 
to  an  account  by  impeachment  and  suspended  or  removed 
from  office.  In  some  States  they  may  be  thus  suspended 
or  removed  without  impeachment,  by  a  vote  of  the  two 
houses  of  the  legislature. 

In  the  case  of  Randall  v.  Brigham,  (7  Wall.  523,)  de- 
cided by  this  court  at  the  December  term  of  1868,  we  had 
occasion  to  consider  at  some  length  the  liability  of  ju- 
dicial officers  to  answer  in  a  civil  action  for  their  judicial 
acts.  In  that  case  the  plaintiff  had  been  removed  by  the 
defendant,  who  was  one  of  the  justices  of  the  Superior 
Court  of  Massachusetts,  from  the  bar  of  that  State,  and 
the  action  was  brought  for  such  removal,  which  was  al- 
leged in  the  declaration  to  have  been  made  without  law- 
ful authority,  and  wantonly,  arbitrarily,  and  oppressively. 
In  considering  the  questions  presented  the  court  observed 
that  it  was  a  general  principle,  applicable  to  all*  judicial 
officers,  that  they  were  not  liable  to  a  civil  action  for  any 
judicial  act  done  by  them  within  their  jurisdiction;  that 
with  reference  to  judges  of  limited  and  inferior  authority 
it  had  been  held  that  they  were  protected  only  when  they 
acted  within  their  jurisdiction;  that  if  this  were  the  case 
with  respect  to  them,  no  such  limitation  existed  with  re- 
spect to  judges  of  superior  or  general  authority;  that 
they  were  not  liable  in  civil  actions  for  their  judicial  acts, 
even  when  such  acts  were  in  excess  of  their  jurisdiction, 
"unless,  perhaps,  when  the  acts  in  excess  of  jurisdiction 
are  done  maliciously  or  corruptly."  The  qualifying 
words  were  inserted  upon  the  suggestion  that  the  previous 
language  laid  down  the  doctrine  of  judicial  exemption 
from  liability  to  civil  actions  in  terms  broader  than  was 
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necessary  for  the  case  under  consideration,  and  that  if  the 
language  remained  unqualified  it  would  require  an  ex- 
planation of  some  apparently  conflicting  adjudications 
found  in  the  reports.  They  were  not  intended  as  an  ex- 
pression of  opinion  that  in  the  cases  supposed  such  lia- 
bility would  exist,  but  to  avoid  the  expression  of  a  contrary 
doctrine. 

In  the  present  case  we  have  looked  into  the  authorities 
and  are  clear,  from  them,  as  well. as  from  the  principle 
on  which  any  exemption  is  maintained,  that  the  qualify- 
ing words  used  were  not  necessary  to  a  correct  statement 
of  the  law,  and  that  judges  of  courts  of  superior  or  gen- 
eral jurisdiction  are  not  liable  to  civil  actions  for  their  ju- 
dicial acts,  even  when  such  acts  are  in  excess  of  their 
jurisdiction,  and  are  alleged  to  have  been  done  malici- 
ously or  corruptly.  A  distinction  must  be  here  observed 
between  excess  of  jurisdiction  and  the  clear  absence  of  all 
jurisdiction  over  the  subject-matter.  Where  there  is 
clearly  no  jurisdiction  over  the  subject-matter  any  au- 
thority exercised  is  a  usurped  authority,  and  for  the  ex- 
ercise of  such  authority,  when  the  want  of  jurisdiction  is 
known  to  the  judge,  no  excuse  is  permissible.  But  where 
jurisdiction  over  the  subject-matter  is  invested  by  law  in 
the  judge,  or  in  the  court  which  he  holds,  the  manner  and 
extent  in  which  the  jurisdiction  shall  be  exercised  are 
generally  as  much  questions  for  his  determination  as  any 
other  questions  involved  in  the  case,  although  upon  the 
correctness  of  his  determination  in  these  particulars  the 
validity  of  his  judgments  may  depend.  Thus,  if  a  probate 
court,  invested  only  with  authority  over  wills  and  the 
settlement  of  estates  of  deceased  persons,  should  proceed 
to  try  parties  for  public  offences,  jurisdiction  over  the  sub- 
ject of  offences  being  entirely  wanting  in  the  court,  and 
this  being  necessarily  known  to  its  judge,  his  commission 
would  afford  no  protection  to'him  in  the  exercise'  of  the 
usurped  authority.  But  if,  on  the  other  hand,  a  judge 
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of  a  criminal  court,  invested  with  general  criminal  juris- 
diction over  offences  committed  within  a  certain  district, 
should  hold  a  particular  act  to  be  a  public  offence,  which 
is  not  by  the  law  made  an  offence,  and  proceed  to  the 
arrest  and  trial  of  a  party  charged  with  such  act,  or 
should  sentence  a  party  convicted  to  a  greater  punish- 
ment than  that  authorized  by  the  law  upon  its  proper 
construction,  no  personal  liability  to  civil  action  for  such 
acts  would  attach  to  the  judge,  although  those  acts  would 
be  in  excess  of  his  jurisdiction,  or  of  the  jurisdiction  of 
the  court  held  by  him,  for  these  are  particulars  for  his 
judicial  consideration,  whenever  his  general  jurisdiction 
over  the  subject-matter  is  invoked.  Indeed,  some  of  the 
most  difficult  and  embarrassing  questions  which  a  ju- 
dicial officer  is  called  upon  to  consider  and  determine 
relate  to  his  jurisdiction,  or  that  of  the  court  held  by  him, 
or  the  manner  in  which  the  jurisdiction  shall  be  exer- 
cised. And  the  same  principle  of  exemption  from  lia- 
bility which  obtains  for  errors  committed  in  the  ordinary 
prosecution  of  a  suit,  where  there  is  jurisdiction  of  both 
subject  and  person,  applies  in  cases  of  this  kind,  and  for 
the  same  reasons. 

The  distinction  here  made  between  acts  done  in  excess 
of  jurisdiction  and  acts  where  no  jurisdiction  whatever 
over  the  subject-matter  exists,  was  taken  by  the  Court  of 
King's  Bench,  in  Ackerly  v.  Parkinson,  (3  Maule  &  Selwyn, 
411.)  In  that  case  an  action  was  brought  against  the 
vicar-general  of  the  Bishop  of  Chester  and  his  surrogate, 
who  held  the  consistorial  and  episcopal  court  of  the  bishop, 
for  excommunicating  the  plaintiff  with  the  greater  ex- 
communication for  contumacy,  in  not  taking  upon  him- 
self the  administration  of  an  intestate's  effects,  to  whom 
the  plaintiff  was  next  of  kin,  the  citation  issued  to  him 
being  void,  and  having  been  so  adjudged.  The  question 
presented  was,  whether  urider  these  circumstances  the 
action  would  lie.  The  citation  being  void,  the  plaintiff 
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had  not  been  legally  brought  before  the  court,  and  the 
subsequent  proceedings  were  set  aside,  on  appeal,  on  that 
ground.  Lord  Ellenborough  observed  that  it  was  his 
opinion  that  the  action  was  not  maintainable  if  the  ec- 
clesiastical court  had  a  general  jurisdiction  over  the  sub- 
ject-matter, although  the  citation  was  a  nullity,  and  said 
that  "no  authority  had  been  cited  to  show  that  the  judge 
would  be  liable  to  an  action  where  he  has  jurisdiction, 
but  has  proceeded  erroneously,  or,  as  it  is  termed,  inverso 
ordine"  Mr.  Justice  Blanc  said  there  was  "a  material 
distinction  between  a  case  where  a  party  comes  to  an 
erroneous  conclusion  in  a  matter  over  which  he  has  juris- 
diction and  a  case  where  he  acts  wholly  without  jurisdic- 
tion;" and  held  that  where  the  subject-matter  was  within 
the  jurisdiction  of  the  judge,  and  the  conclusion  was  errone- 
ous, although  the  part}r  should  by  reason  of  the  error  be 
entitled  to  have  the  conclusion  set  aside,  and  to  be 
restored  to  his  former  rights,  yet  he  was  not  entitled  to 
claim  compensation  in  damages  for  the  injury  done  by 
such  erroneous  conclusion,  as  if  the  court  had  proceeded 
without  any  jurisdiction.* 

The  exemption  of  judges  of  the  superior  courts  of 
record  from  liability  to  civil  suit  for  their  judicial  acts 
existing  when  there  is  jurisdiction  of  the  subject-matter, 
though  irregularity  and  error  attend  the  exercise  of  the 
jurisdiction,  the  exemption  cannot  be  affected  by  any 
consideration  of  the  motives  with  which  the  acts  are 
done.  The  allegation  of  malicious  or  corrupt  motives 
could  always  be  made,  and  if  the  motives  could  be  in- 
quired into,  judges  would  be  subjected  to  the  same  vex- 

*  Calder  v.  Halket,  decided  by  the  Judicial  Committee  of  the  Privy 
Council,  (3  Moore's  Privy  Council  Rep.  28,)  goes  to  the  extent  of  holding 
that  an  action  will  not  lie  even  against  a  judge  of  an  inferior  court  of 
limited  jurisdiction,  for  his  judicial  acts,  when  acting  without  jurisdic- 
tion, unless  he  knew  or  had  the  means  of  knowing  of  the  defect  of  juris- 
diction, and  that  it  lies  upon  the  plaintiff  in  every  such  case  to  prove 
that  fact. 
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atious  litigation  upon  such  allegations,  whether  the 
motives  had  or  had  not  any  real  existence.  Against  the 
consequences  of  their  erroneous  or  irregular  action,  from 
whatever  motives  proceeding,  the  law  has  provided  for 
private  parties  numerous  remedies,  and  to  those  rem- 
edies they  must,  in  such  cases,  resort.  But  for  malice  or 
corruption  in  their  action  whilst  exercising  their  judicial 
functions  within  the  general  scope  of  their  jurisdiction, 
the  judges  of  these  courts  can  only  be  reached  by  public 
prosecution  in  the  form  of  impeachment,  or  in  such 
other  form  as  may  be  specially  prescribed. 

If,  now,  we  apply  the  principle  thus  stated,  the  question 
presented  in  this  case  is  one  of  easy  solution.  The  Crim- 
inal Court  of  the  District,  as  a  court  of  general  criminal 
jurisdiction,  possessed  the  power  to  strike  the  name  of 
the  plaintiff  from  its  rolls  as  a  practicing  attorney.  This 
power  of  removal  from  the  bar  is  possessed  by  all  courts 
which  have  authority  to  admit  attorneys  to  practice.  It 
is  a  power  which  should  only  be  exercised  for  the  most 
weighty  reasons,  such  as  would  render  the  continuance 
of  the  attorney  in  practice  incompatible  with  a  proper 
respect  of  the  court  for  itself,  or  a  proper  regard  for  the 
integrity  of  the  profession.  And,  except  where  matters 
occurring  in  open  court,  in  presence  of  the  judges,  consti- 
tute the  grounds  of  its  action,  the  power  of  the  court 
should  never  be  exercised  without  notice  to  the  offending 
party  of  the  grounds  of  complaint  against  him,  and 
affording  him  ample  opportunity  of  explanation  and  de- 
fence. This  is  a  rule  of  natural  justice,  and  is  as  appli- 
cable to  cases  where  a  proceeding  is  taken  to  reach  the 
right  of  an  attorney  to  practice  his  profession  as  it  is 
when  the  proceeding  is  taken  to  reach  his  real  or  personal 
property.  .  And  even  where  the  matters  constituting  the 
grounds  of  complaint  have  occurred  in  open  court,  under 
the  personal  observation  of  the  judges,  the  attorney  should 
ordinarily  be  heard  before  the  order  of  removal  is  made, 
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for  those  matters  may  not  be  inconsistent  with  the  ab- 
sence of  improper  motives  on  his  part,  or  may  be  suscep- 
tible of  such  explanation  as  would  mitigate  their  offensive 
character,  or  he  may  be  ready  to  make  all  proper  repara- 
tion and  apology.  Admission  as  an  attorney  is  not  ob- 
tained without  }Tears  of  labor  and  study.  The  office 
which  the  party  thus  acquires  is  one  of  value,  and  often 
becomes  the  source  of  great  honor  and  emolument  to  its 
possessor.  To  most  persons  who  enter  the  profession,  it 
is  the  means  of  support  to  themselves  and  their  families. 
To  deprive  one  of  an  office  of  this  character  would  often 
be  to  decree  poverty  to  himself  and  destitution  to  his 
family.  A  removal  from  the  bar  should  therefore  never 
be  decreed  where  any  punishment  less  severe — such  as 
reprimand,  temporary  suspension,  or  fine — would  accom- 
plish the  end  desired. 

But,  on  the  other  hand,  the  obligation  which  attorneys 
impliedly  assume,  if  they  do  not  by  express  declaration 
take  upon  themselves,  when  they  are  admitted  to  the  bar, 
is  not  merely  to  be  obedient  to  the  Constitution  and  laws, 
but  to  maintain  at  all  times  the  respect  due  to  courts  of 
justice  and  judicial  officers.  This  obligation  is  not  dis- 
charged by  merely  observing  the  rules  of  courteous  de- 
meanor in  open  court,  but  it  includes  abstaining  out  of 
court  from  all  insulting  language  and  offensive  conduct 
towards  the  judges  personally  for  their  judicial  acts.  "  In 
matters  collateral  to  official  duty,"  said  Chief  Justice 
Gibson  in  the  case  of  Austin  and  others,  "the  judge  is  on 
a  level  with  the  members  of  the  bar  as  he  is  with  his 
fellow-citizens,  his  title  to  distinction  and  respect  resting 
on  no  other  foundation  than  his  virtues  and  qualities  as 
a  man.  But  it  is  nevertheless  evident  that  professional 
fidelity  may  be  violated  by  acts  which  fall  without  the 
lines  of  professional  functions,  and  which  may  have  been 
performed  out  of  the  pale  of  the  court.  Such  would  be 
the  consequences  of  beating  or  insulting  a  judge  in  the 
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street  for  a  judgment  in  court.  No  one  would  pretend 
that  an  attempt  to  control  the  deliberation  of  the  bench, 
by  the  apprehension  of  violence,  and  subject  the  judges 
to  the  power  of  those  who  are,  or  ought  to  be,  subordinate 
to  them,  is  compatible  with  professional  duty,  or  the  ju- 
dicial independence  so  indispensable  to  the  administra- 
tion of  justice.  And  an  enormity  of  the  sort,  practiced 
but  on  a  single  judge,  would  be  an  offence  as  much 
against  the  court,  which  is  bound  to  protect  all  its  mem- 
bers, as  if  it  had  been  repeated  on  the  person  of  each  of 
them,  because  the  consequences  to  suitors  and  the  public 
would  be  the  same;  and  whatever  may  be  thought  in 
such  a  case  of  the  power  to  punish  for  contempt,  there 
can  be  no  doubt  of  the  existence  of  a  power  to  strike  the 
offending  attorney  from  the  roll." 

The  order  of  removal  complained  of  in  this  case  recites 
that  the  plaintiff  threatened  the  presiding  justice  of  the 
Criminal  Court,  as  he  was  descending  from  the  bench, 
with  personal  chastisement  for  alleged  conduct  of  the 
judge  during  the  progress  of  a  criminal  trial  then  pending. 

The  matters  thus  recited  are  stated  as  the  grounds  for 
the  exercise  of  the  power  possessed  by  the  court  to  strike 
the  name  of  the  plaintiff  from  the  roll  of  attorneys  prac- 
ticing therein.  It  is  not  necessary  for  us  to  determine  in 
this  case  whether,  under  any  circumstances,  the  verity  of 
this  record  can  be  impeached.  It  is  sufficient  to  observe 
that  it  cannot  be  impeached  in  this  action  or  in  any  civil 
action  against  the  defendant.  And  if  the  matters  recited 
are  taken  as  true,  there  was  ample  ground  for  the  action 
of  the  court.  A  greater  indignity  could  hardly  be 
offered  to  a  judge  than  to  threaten  him  with  personal 
chastisement  for  his  conduct  on  the  trial  of  a  cause.  A 
judge  who  should  pass  over  in  silence  an  offence  of  such 
gravity  would  soon  find  himself  a  subject  of  pity  rather 
than  of  respect. 

The  Criminal  Court  of  the  District  erred  in  not  citing 
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the  plaintiff,  before  making  the  order  striking  his  name 
from  the  roll  of  its  attorneys,  to  show  cause  why  such 
order  should  not  be  made  for  the  offensive  language  and 
conduct  stated,  and  affording  him  opportunity  for  expla- 
nation, or  defence,  or  apology.  But  this  erroneous  manner 
in  which  its  jurisdiction  was  exercised,  however  it  may 
have  affected  the  validity  of  the  act,  did  not  make  the  act 
any  less  a  judicial  act ;  nor  did  it  render  the  defendant 
liable  to  answer  in  damages  for  it  at  the  suit  of  the  plain- 
tiff, as  though  the  court  had  proceeded  without  having 
any  jurisdiction  whatever  over  its  attorneys. 

We  find  no  error  in  the  rulings  of  the  court  below,  and 
its  judgment  must,  therefore,  be  affirmed,  and  it  is  so 
ordered.  Judgment  affirmed. 
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of  Oregon.  The  plaintiff  asserts  title  to  the  premises  by 
a  patent  of  the  United  States  issued  to  him  in  1866,  under 
the  act  of  Congress  of  September  27, 1850,  usually  known 
as  the  Donation  Law  of  Oregon.  The  defendant  claims 
to  have  acquired  the  premises  under  a  sheriff's  deed, 
made  upon  a  sale  of  the  property  on  execution  issued 
upon  a  judgment  recovered  against  the  plaintiff  in  one 
of  the  Circuit  Courts  of  the  State.  The  case  turns  upon 
the  validity  of  this  judgment. 

It  appears  from  the  record  that  the  judgment  was  ren- 
dered in  February,  1866,  in  favor  of  J.  H.  Mitchell,  for 
less  than  $300,  including  costs,  in  an  action  brought  by 
him  upon  a  demand  for  services  as  an  attorney;  that,  at 
the  time  the  action  was  commenced  and  the  judgment 
rendered,  the  defendant  therein,  the  plaintiff  here,  was  a 
non-resident  of  the  State;  that  he  was  not  personally 
served  with  process,  and  did  not  appear  therein ;  and 
that  the  judgment  was  entered  upon  his  default  in  not 
answering  the  complaint,  upon  a  constructive  service  of 
summons  by  publication. 

The  Code  of  Oregon  provides  for  such  service  when  an 
action  is  brought  against  a  non-resident  and  absent  de- 
fendant, who  has  property  within  the  State.  It  also  pro- 
vides, where  the  action  is  for  the  recovery  of  money  or 
damages,  for  the  attachment  of  the  property  of  the  non- 
resident. And  it  also  declares  that  no  natural  person  is 
subject  to  the  jurisdiction  of  a  court  of  the  State,  "  unless 
he  appear  in  the  court,  or  be  found  within  the  State,  or 
be  a  resident  thereof,  or  have  property  therein,  and,  in 
the  last  case,  only  to  the  extent  of  such  property  at  the 
time  the  jurisdiction  attached."  Construing  this  latter 
provision  to  mean  that,  in  an  action  for  money  or  dam- 
ages where  a  defendant  does  not  appear  in  the  court,  and 
is  not  found  within  the  State,  and  is  not  a  resident 
thereof,  but  has  property  therein,  the  jurisdiction  of 
the  court  extends  only  over  such  property,  the  declara- 


tion  expresses  a  principle  of  general,  if  not  universal,  law. 
The  authority  of  every  tribunal  is  necessarily  restricted 
by  the  territorial  limits  of  the  State  in  which  it  is  estab- 
lished. Any  attempt  to  exercise  authority  beyond  those 
limits  would  be  deemed  in  every  other  forum,  as  has  been 
said  by  this  court,  an  illegitimate  assumption  of  power, 
and  be  resisted  as  mere  abuse.  (D'Arcy  v.  Ketchum  et  al., 
11  How.  165.)  In  the  case  against  the  plaintiff,  the  prop- 
erty here  in  controversy  sold  under  the  judgment  ren- 
dered was  not  attached,  nor  in  any  way  brought  under 
the  jurisdiction  of  the  court.  Its  first  connection  with 
the  case  was  caused  by  a  levy  of  the  execution.  It  was 
not,  therefore,  disposed  of  pursuant  to  any  adjudication, 
but  only  in  enforcement  of  a  personal  judgment,  having 
no  relation  to  the  property,  rendered  against  a  non-resi- 
dent without  service  of  process  upon  him  in  the  action, 
or  his  appearance  therein.  The  court  below  did  not  con- 
sider that  an  attachment  of  the  property  was  essential  to 
its  jurisdiction  or  to  the  validity  of  the  sale,  but  held  that 
the  judgment  was  invalid  from  defects  in  the  affidavit 
upon  which  the  order  of  publication  was  obtained,  and 
in  the  affidavit  by  which  the  publication  was  proved. 

There  is  some  difference  of  opinion  among  the  members 
of  this  court  as  to  the  rulings  upon  these  alleged  defects. 
The  majority  are  of  opinion  that  inasmuch  as  the  statute 
requires,  for  an  order  of  publication,  that  certain  facts 
shall  appear  by  affidavit  to  the  satisfaction  of  the  court  or 
judge,  defects  in  such  affidavit  can  only  be  taken  advantage 
of  on  appeal,  or  by  some  other  direct  proceeding,  and  can- 
not be  urged  to  impeach  the  judgment  collaterally.  The 
majority  of  the  court  are  also  of  opinion  that  the  provision 
of  the  statute  requiring  proof  of  the  publication  in  a  news- 
paper to  be  made  by  the  "  affidavit  of  the  printer,  or  his 
foreman,  or  his  principal  clerk,"  is  satisfied  when  the  affi- 
davit is  made  by  the  editor  of  the  paper.  The  term 
"printer,"  in  their  judgment, is  there  used  not  to  indicate 


the  person  who  sets  up  the  type — he  does  not  usually  have 
a  foreman  or  clerks — it  is  rather  used  as  synonymous  with 
publisher.  The  Supreme  Court  of  New  York  so  held  in 
one  case;  observing  that,  for  the  purpose  of  making  the 
required  proof,  publishers  were  "  within  the  spirit  of  the 
statute."  (Bunce  v.  Reed,  16  Barb.  N.  Y.  350.)  And,  fol- 
lowing this  ruling,  the  Supreme  Court  of  California  held 
that  an  affidavit  made  by  a  "publisher  and  proprietor" 
was  sufficient.  (Sharp  v.  Daugney,  33Cal.512.)  The  term 
"  editor,"  as  used  when  the  statute  of  New  York  was  passed, 
from  which  the  Oregon  law  is  borrowed,  usually  included 
not  only  the  person  who  wrote  or  selected  the  articles  for 
publication,  but  the  person  who  published  the  paper  and 
put  it  into  circulation.  Webster,  in  an  early  edition  of 
his  dictionary,  gives  as  one  of  the  definitions  of  an  editor 
a  person  "who  superintends  the  publication  of  a  news- 
paper." It  is  principally  since  that  time  that  the  business 
of  an  editor  has  been  separated  from  that  of  a  publisher 
and  printer,  and  has  become  an  independent  profession. 
If,  therefore,  we  were  confined  to  the  rulings  of  the  court 
below  upon  the  defects  in  the  affidavits  mentioned,  we 
should  be  unable  to  uphold  its  decision.  But  it  was  also 
contended  in  that  court,  and  is  insisted  upon  here,  that  the 
judgment  in  the  State  court  against  the  plaintiff  was  void 
for  want  of  personal  service  of  process  on  him,  or  of  his 
appearance  in  the  action  in  which  it  was  rendered,  and  that 
the  premises  in  controversy  could  not  be  subjected  to  the 
payment  of  the  demand  of  a  resident  creditor  except  by  a 
proceeding  in  rem;  that  is,  by  a  direct  proceeding  against 
the  property  for  that  purpose.  If  these  positions  are  sound, 
the  ruling  of  the  Circuit  Court  as  to  the  invalidity  of 
that  judgment  must  be  sustained,  notwithstanding  our 
dissent  from  the  reasons  upon  which  it  was  made.  And  that 
they  are  sound  would  seem  to  follow  from  two  well-estab- 
lished principles  of  public  law  respecting  the  jurisdiction 
of  an  independent  State  over  persons  and  property.  The 


several  States  of  the  Union  are  not,  it  is  true,  in  every  re- 
spect independent,  many  of  the  rights  and  powers  which 
originally  belonged  to  them  being  now  vested  in  the  gov- 
ernment created  by  the  Constitution.  But,  except  as  re- 
strained and  limited  by  that  instrument,  they  possess  and 
exercise  the  authority  of  independent  States,  and  the 
principles  of  public  law  to  which  we  have  referred  are  ap- 
plicable to  them.  One  of  these  principles  is,  that  every 
State  possesses  exclusive  jurisdiction  and  sovereignty  over 
persons  and  property  within  its  territory.  As  a  conse- 
quence, every  State  has  the  power  to  determine  for  itself 
the  civil  status  and  capacities  of  its  inhabitants ;  to  pre- 
scribe the  subjects  upon  which  they  may  contract,  the 
forms  and  solemnities  with  which  their  contracts  shall  be 
executed,  the  rights  and  obligations  arising  from  them, 
and  the  mode  in  which  their  validity  shall  be  determined 
and  their  obligations  enforced;  and  also  to  regulate  the 
manner  and  conditions  upon  which  property  situated 
within  such  territory,  both  personal  and  real,  may  be 
acquired,  enjoyed,  and  transferred.  The  other  principle 
of  public  law  referred  to  follows  from  the  one  mentioned ; 
that  is,  that  no  State  can  exercise  direct  jurisdiction  and 
authority  over  persons  or  property  without  its  territory. 
(Story  Confl.  Laws,  c.  2;  Wheat.  Int.  Law,  pt.  2,  c.  2.) 
The  several  States  are  of  equal  dignity  and  authority,  and 
the  independence  of  one  implies  the  exclusion  of  power 
from  all  others.  And  so  it  is  laid  down  by  jurists,  as  an 
elementary  principle,  that  the  laws  of  one  State  have  no 
operation  outside  of  its  territory,  except  so  far  as  is  allowed 
by  comity;  and  that  no  tribunal  established  by  it  can 
extend  its  process  beyond  that  territory  so  as  to  subject 
either  persons  or  property  to  its  decisions.  "Any  exertion 
of  authority  of  this  sort  beyond  this  limit,"  says  Story, 
"is  a  mere  nullity, and  incapable  of  binding  such  persons 
or  property  in  any  other  tribunals."  (Story  Confl.  Laws, 
sec.  539.) 
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But  as  contracts  made  in  one  State  may  be  enforceable 
only  in  another  State,  and  property  may  be  held  by  non- 
residents, the  exercise  of  the  jurisdiction  which  every  State 
is  admitted  to  possess  over  persons  and  property  within 
its  own  territory  will  often  affect  persons  and  property 
without  it!  To  any  influence  exerted  in  this  way  by  a 
State  affecting  persons  resident,  or  property  situated  else- 
where, no  objection  can  be  justly  taken;  whilst  any  direct 
exertion  of  authority  upon  them,  in  an  attempt  to  give  ex- 
territorial operation  to  its  laws,  or  to  enforce  an  exterri- 
torial jurisdiction  by  its  tribunals,  would  be  deemed  an 
encroachment  upon  the  independence  of  the  State  in 
which  the  persons  are  domiciled  or  the  property  is  situated, 
and  be  resisted  as  usurpation. 

Thus  the  State,  through  its  tribunals,  may  compel 
persons  domiciled  within  its  limits  to  execute,  in  pursuance 
of  their  contracts  respecting  property  elsewhere  situated, 
instruments  in  such  form  and  with  such  solemnities  as  to 
transfer  the  title,  so  far  as  such  formalities  can  be  com- 
plied with;  and  the  exercise  of  this  jurisdiction  in  no 
manner  interferes  with  the  supreme  control  over  the 
property  by  the  State  within  which  it  is  situated.  (Penn 
v.  Lord  Baltimore,  1  Ves.  444;  Massie  v.  Watts,  6  Cranch, 
148;  Watkins\.Holman,16Pet.25;  Corbettv.Nutt,lOWsi\l 
464.) 

So  the  State,  through  its  tribunals,  may  subject  prop- 
erty situated  within  its  limits  owned  by  non-residents  to 
the  payment  of  the  demand  of  its  own  citizens  against 
them;  and  the  exercise  of  this  jurisdiction  in  110  respect 
infringes  upon  the  sovereignty  of  the  State  where  the 
owners  are  domiciled.  Every  State  owes  protection  to  its 
own  citizens;  and,  when  non-residents  deal  with  them,  it 
is  a  legitimate  and  just  exercise  of  authority  to  hold  and 
appropriate  any  property  owned  by  such  non-residents  to 
satisfy  the  claims  of  its  citizens.  It  is  in  virtue  of  the 
State's  jurisdiction  over  the  property  of  the  non-resident 


situated  within  its  limits  that  its  tribunals  can  inquire 
into  that  non-resident's  obligations  to  its  own  citizens,  and 
the  inquiry  can  then  be  carried  only  to  the  extent  neces- 
sary to  control  the  disposition  of  the  property.  If  the 
non-resident  have  no  property  in  the  State,  there  is  noth- 
ing upon  which  the  tribunals  can  adjudicate. 

These  views  are  not  new.  They  have  been  frequently 
expressed,  with  more  or  less  distinctness,  in  opinions  of 
eminent  judges,  and  have  been  carried  into  adjudications 
in  numerous  cases.  Thus,  in  Picquet  v.  Swan,  (5  Mason, 
35,)  Mr.  Justice  Story  said : 

"Where  a  party  is  within  a  territory,  he  may  justly  be 
subjected  to  its  process  and  bound  personally  by  the  judg- 
ment pronounced  on  such  process  against  him.  Where 
he  is  not  within  such  territory,  and  is  not  personally  sub- 
ject to  its  laws,  if,  on  account  of  his  supposed  or  actual 
property  being  within  the  territory,  process  by  the  local 
laws  may,  by  attachment,  go  to  compel  his  appearance, 
and  for  his  default  to  appear  judgment  may  be  pro- 
nounced against  him,  such  a  judgment  must,  upon  gen- 
eral principles,  be  deemed  only  to  bind  him  to  the  extent 
of  such  property,  and  cannot  have  the  effect  of  a  conclu- 
sive judgment  in  personam,  for  the  plain  reason  that,  ex- 
cept so  far  as  the  property  is  concerned,  it  is  a  judgment 
coram  nonjudice" 

And  in  BosweWs  Lessee  v.  Otis,  (9  How.  336,)  where  the 
title  of  the  plaintiff  in  ejectment  was  acquired  on  a 
sheriff's  sale,  under  a  money  decree  rendered  upon  pub- 
lication of  notice  against  non-residents,  in  a  suit  brought 
to  enforce  a  contract  relating  to  land,  Mr.  Justice  McLean 
said: 

"Jurisdiction  is  acquired  in  one  of  two  modes:  first,  as 
against  the  person  of  the  defendant  by  the  service  of  pro- 
cess; or,  secondly,  by  a  procedure  against  the  property  of 
the  defendant  within  the  jurisdiction  of  the  court.  In 
the  latter  case,  the  defendant  is  not  personally  bound  by 


the  judgment  beyond  the  property  in  question.  And  it 
is  immaterial  whether  the  proceeding  against  the  property 
be  by  an  attachment  or  bill  in  chancery.  It  must  be  sub- 
stantially a  proceeding  in  rem" 

These  citations  are  not  made  as  authoritative  exposi- 
tions of  the  law ;  for  the  language  was  perhaps  not  essen- 
tial to  the  decision  of  the  cases  in  which  it  was  used,  but 
as  expressions  of  the  opinion  of  eminent  jurists.  But  in 
Cooper  v.  Reynolds,  reported  in  the  10th  of  Wallace,  it 
was  essential  to  the  disposition  of  the  case  to  declare  the 
effect  of  a  personal  action  against  an  absent  party,  with- 
out the  jurisdiction  of  the  court,  not  served  with  process 
or  voluntarily  submitting  to  the  tribunal,  when  it  was 
sought  to  subject  his  property  to  the  payment  of  a  de- 
mand of  a  resident  complainant;  and  in  the  opinion  there 
delivered  we  have  a  clear  statement  of  the  law  as  to  the 
efficacy  of  such  actions,  and  the  jurisdiction  of  the  court 
over  them.  In  that  case,  the  action  was  for  damages  for 
alleged  false  imprisonment  of  the  plaintiff;  and,  upon  his 
affidavit  that  the  defendants  had  fled  from  the  State,  or 
had  absconded  or  concealed  themselves  so  that  the  ordi- 
nary process  of  law  could  not  reach  them,  a  writ  of  attach- 
ment was  sued  out  against  their  property.  Publication 
was  ordered  by  the  court,  giving  notice  to  them  to  appear 
and  plead,  answer  or  demur,  or  that  the  action  would  be 
taken  as  confessed  and  proceeded  in  ex  parte  as  to  them. 
Publication  was  had;  but  they  made  default,  and  judg- 
ment was  entered  against  them,  and  the  attached  property 
was  sold  under  it.  The  purchaser  having  been  put  into 
possession  of  the  property,  the  original  owner  brought 
ejectment  for  its  recovery.  In  considering  the  character 
of  the  proceeding,  the  court,  speaking  through  Mr.  Justice 
Miller,  said : 

"Its  essential  purpose  or  nature  is  to  establish,  by  the 
judgment  of  the  court,  a  demand  or  claim  against  the  de- 
fendant, and  subject  his  property  lying  within  the  terri- 
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torial  jurisdiction  of  the  court  to  the  payment  of  that 
demand.  But  the  plaintiff  is  met  at  the  commencement 
of  his  proceedings  by  the  fact  that  the  defendant  is  not 
within  the  territorial  jurisdiction,  and  cannot  be  served 
with  any  process  by  which  he  can  be  brought  personally 
within  the  power- of  the  court.  For  this  difficulty  the 
statute  has  provided  a  remedy.  It  says  that,  upon  affi- 
davit being  made  of  that  fact,  a  writ  of  attachment  may 
be  issued  and  levied  on  any  of  the  defendant's  property, 
and  a  publication  may  be  made  warning  him  to  appear; 
and  that  thereafter  the  court  may  proceed  in  the  case, 
whether  he  appears  or  not.  If  the  defendant  appears,  the 
cause  becomes  mainly  a  suit  in  personam,  with  the  added 
incident  that  the  property  attached  remains  liable,  under 
the  control  of  the  court,  to  answer  to  any  demand  which 
may  be  established  against  the  defendant  by  the  final 
Judgment  of  the  court.  But  if  there  is  no  appearance  of 
the  defendant,  and  no  service  of  process  on  him,  the  case 
becomes  in  its  essential  nature  a  proceeding  in  rem,  the 
only  effect  of  which  is  to  subject  the  property  attached  to 
the  payment  of  the  demand  which  the  court  may  find  to 
be  due  to  the  plaintiff.  That  such  is  the  nature  of  this 
proceeding  in  this  latter  class  of  cases  is  clearly  evinced 
by  two  well-established  propositions:  first,  the  judgment 
of  the  court,  though  in  form  a  personal  judgment 
against  the  defendant,  has  no  effect  beyond  the  property 
attached  in  that  suit;  no  general  execution  can  be 
issued  for  any  balance  unpaid  after  the  attached  prop- 
erty is  exhausted ;  no  suit  can  be  maintained  on  such  a 
judgment  in  the  same  court,  or  in  any  other;  nor  can  it 
be  used  as  evidence  in  any  other  proceeding  not  affect- 
ing the  attached  property;  nor  could  the  costs  in  that  pro- 
ceeding be  collected  of  defendant  out  of  any  other  prop- 
erty than  that  attached  in  the  suit;  second,  the  court,  in 
such  a  suit,  cannot  proceed,  unless  the  officer  finds  some 
property  of  defendant  on  which  to  levy  the  writ  of  at- 
2* 


10 

tach merit.  A  return  that  none  can  be  found  is  the  end 
of  the  case,  and  deprives  the  court  of  further  jurisdiction, 
though  the  publication  may  have  been  duly  made  and 
proven  in  court." 

The  fact  that  the  defendants  in  that  case  had  fled  from 
the  gtate,  or  ha(j  concealed  themselves,  so  as  not  to  be 
reached  by  the  ordinary  process  of  the  court,  and  were 
not  non-residents,  was  not  made  a  point  in  the  decision. 
The  opinion  treated  them  as  being  without  the  territorial 
jurisdiction  of  the  court;  and  the  grounds  and  extent  of 
its  authority  over  persons  and  property  thus  situated 
were  considered,  when  they  were  not  brought  within  its 
jurisdiction  by  personal  service  or  voluntary  appearance. 

The  writer  of  the  present  opinion  considered  that  some 
of  the  objections  to  the  preliminary  proceedings  in  the 
attachment  suit  were  well  taken,  and  therefore  dissented 
from  the  judgment  of  the  court;  but  to  the  doctrine  de- 
clared in  the  above  citation  he  agreed,  and  he  may  add, 
that  it  receive  the  approval  of  all  the  judges.  It  is  the 
only  doctrine  consistent  with  proper  protection  to  citizens 
of  other  States.  If,  without  personal  service,  judgments 
in  personam,  obtained  ex  parte  against  non-residents  and 
absent  parties,  upon  mere  publication  of  process,  which, 
in  the  great  majority  of  cases,  would  never  be  seen  by 
the  parties  interested,  could  be  upheld  and  enforced,  they 
would  be  the  constant  instruments  of  fraud  and  oppression. 
Judgments  for  all  sorts  of  claims  upon  contracts  and  for 
torts,  real  or  pretended,  would  be  thus  obtained,  under 
which  property  would  be  seized,  when  the  evidence  of 
the  transactions  upon  which  they  were  founded,  if  they 
ever  had  any  existence,  had  perished. 

Substituted  service  by  publication,  or  in  any  other 
authorized  form,  may  be  sufficient  to  inform  parties  of  the 
object  of  proceedings  taken  where  property  is  once  brought 
under  the  control  of  the  court  by  seizure  or  some  equiva- 
lent act.  The  law  assumes  that  property  is  always  in  the 
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possession  of  its  owner,  in  person  or  by  agent;  and  it  pro- 
ceeds upon  the  theory  that  its  seizure  will  inform  him, 
not  only  that  it  is  taken  into  the  custody  of  the  court, 
but  that  he  must  look  to  any  proceedings  authorized  by 
law  upon  such  seizure  for  its  condemnation  and  sale. 
Such  service  may  also  be  sufficient  in  cases  where  the 
object  of  the  action  is  to  reach  and  dispose  of  property 
in  the  State,  or  of  some  interest  therein,  by  enforcing  a 
contract  or  a  lien  respecting  the  same,  or  to  partition  it 
among  different  owners,  or,  when  the  public  is  a  party,  to 
condemn  and  appropriate  it  for  a  public  purpose.  In 
other  words,  such  service  may  answer  in  all  actions  which 
are  substantially  proceedings  in  rem.  But  where  the  en- 
tire object  of  the  action  is  to  determine  the  personal  rights 
and  obligations  of  the  defendants,  that  is,  where  the  suit 
is  merely  in  personam,  constructive  service  in  this  form 
upon  a  non-resident  is  ineffectual  for  any  purpose.  Pro- 
cess from  the  tribunals  of  one  State  cannot  run  into  another 
State,  and  summon  parties  there  domiciled  to  leave  its 
territory  and  respond  to  proceedings  against  them.  Pub- 
lication of  process  or  notice  within  the  State  where  the 
tribunal  sits  cannot  create  any  greater  obligation  upon 
the  non-resident  to  appear.  Process  sent  to  him  out  of 
the  State,  and  process  published  within  it,  are  equally  un- 
availing in  proceedings  to  establish  his  personal  liability. 
The  want  of  authority  of  the  tribunals  of  a  State  to 
adjudicate  upon  the  obligations  of  non-residents,  where 
they  have  no  property  within  its  limits,  is  not  denied  by 
the  court  below ;  but  the  position  is  assumed  that,  where 
they  have  property  within  the  State,  it  is  immaterial 
whether  the  property  is  in  the  first  instance  brought  under 
the  control  of  the  court  by  attachment  or  some  other 
equivalent  act,  and  afterwards  applied  by  its  judgment  to 
the  satisfaction  of  demands  against  its  owner;  or  such  de- 
mands be  first  established  in  a  personal  action,  and  the 
property  of  the  non-resident  be  afterwards  seized  and  sold 
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on  execution.  But  the  answer  to  this  position  has  already 
been  given  in  the  statement,  that  the  jurisdiction  of  the 
court  to  inquire  into  and  determine  his  obligations  at  all 
is  only  incidental  to  its  jurisdiction  over  the  property. 
Its  jurisdiction  in  that  respect  cannot  be  made  to  depend 
upon  facts  to  be  ascertained  after  it  has  tried  the  cause 
and  rendered  the  judgment.  If  the  judgment  be  pre- 
viously void,  it  will  not  become  valid  by  the  subsequent 
discovery  of  property  of  the  defendant,  or  by  his  subse- 
quent acquisition  of  it.  The  judgment,  if  void  when 
rendered,  will  always  remain  void;  it  cannot  occupy  the 
doubtful  position  of  being  valid  if  property  be  found,  and 
void  if  there  be  none.  Even  if  the  position  assumed  were 
confined  to  cases  where  the  non-resident  defendant  pos- 
sessed property  in  the  State  at  the  commencement  of  the 
action,  it  would  still  make  the  validity  of  the  proceed- 
ings and  judgment  depend  upon  the  question  whether, 
before  the  levy  of  the  execution,  the  defendant  had  or  had 
not  disposed  of  the  property.  If  before  the  levy  the 
property  should  be  sold,  then,  according  to  this  position, 
the  judgment  would  not  be  binding.  This  doctrine  would 
introduce  a  new  element  of  uncertainty  in  judicial  pro- 
ceedings. The  contrary  is  the  law :  the  validity  of  every 
judgment  depends  upon  the  jurisdiction  of  the  court 
before  it  is  rendered,  not  upon  what  may  occur  subse- 
quently. In  Webster  v.  Reid,  reported  in  llth  of  Howard, 
the  plaintiff  claimed  title  to  land  sold  under  judgments 
recovered  in  suits  brought  in  a  territorial  court  of  Iowa, 
upon  publication  of  notice  under  a  law  of  the  territory, 
without  service  of  process,  and  the  court  said : 

"  These  suits  were  not  a  proceeding  in  rem  against  the 
land,  but  were  in  personam  against  the  owners  of  it. 
Whether  they  all  resided  within  the  territory  or  not  does 
not  appear,  nor  is  it  a  matter  of  any  importance.  No 
person  is  required  to  answer  in  a  suit  on  whom  process 
has  not  been  served,  or  whose  property  has  not  been  at- 
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tached.  In  this  case  there  was  no  personal  notice,  nor 
an  attachment  or  other  proceeding  against  the  land,  until 
after  the  judgments.  The  judgments,  therefore,  are  nulli- 
ties, and  did  not  authorize  the  executions  on  which  the 
land  was  sold." 

The  force  and  effects  of  judgments  rendered  against 
non-residents  without  personal  service  of  process  upon 
them,  or  their  voluntary  appearance,  have  been  the  sub- 
ject of  frequent  consideration  in  the  courts  of  the  United 
States  and  of  the  several  States,  as  attempts  have  been 
made  to  enforce  such  judgments  in  States  other  than 
those  in  which  they  were  rendered,  under  the  provision 
of  the  Constitution  requiring  that  ''full  faith  and  credit 
shall  be  given  in  each  State  to  the  public  acts,  records, 
and  judicial  proceedings  of  every  other  State;"  and  the 
act  of  Congress  providing  for  the  mode  of  authenticating 
such  acts,  records,  and  proceedings,  and  declaring  that, 
when  thus  authenticated,  "they  shall  have  such  faith  and 
credit  given  to  them  in  every  court  within  the  United 
States  as  they  have  by  law  or  usage  in  the  courts  of  the 
State  from  which  they  are  or  shall  be  taken."  In  the 
earlier  cases,  it  was  supposed  that  the  act  gave  to  all 
judgments  the  same  effect  in  other  States  which  they 
had  by  law  in  the  State  where  rendered.  But  this  view 
was  afterwards  qualified  so  as  to  make  the  act  applicable 
only  when  the  court  rendering  the  judgment  had  juris- 
diction of  the  parties  and  of  the  subject-matter,  and  not 
to  preclude  an  inquiry  into  the  jurisdiction  of  the  court 
in  which  the  judgment  was  rendered,  or  the  right  of  the 
State  itself  to  exercise  authority  over  the  person  or  the 
subject-matter.  (M'Elmoyle  v.  Cohen,  13  Pet.  312.)  In 
the  case  of  D'Arcy  v.  Ketchum,  reported  in  the  llth  of 
Howard,  this  view  is  stated  with  great  clearness.  That 
was  an  action  in  the  Circuit  Court  of  the  United  States 
for  Louisiana,  brought  upon  a  judgment  rendered  in  New 
York  under  a  State  statute,  against  two  joint  debtors,  only 
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one  of  whom  had  been  served  with  process,  the  other  be- 
ing a  non-resident  of  the  State.  The  Circuit  Court  held 
the  judgment  conclusive  and  binding  upon  the  non-resi- 
dent not  served  with  process;  but  this  court  reversed  its 
decision,  observing  that  it  was  a  familiar  rule  that  coun- 
tries foreign  to  our  own  disregarded  a  judgment  merely 
against  the  person,  where  the  defendant  had  not  been 
served  with  process  nor  had  a  day  in  court;  that  national 
comity  was  never  thus  extended ;  that  the  proceeding  was 
deemed  an  illegitimate  assumption  of  power,  and  resisted 
as  mere  abuse;  that  no  faith  and  credit  or  force  and  effect 
had  been  given  to  such  judgments  by  any  State  of  the 
Union,  so  far  as  known;  and  that  the  State  courts  had 
uniformly,  and  in  many  instances,  held  them  to  be  void. 
"  The  international  law,"  said  the  court,  "  as  it  existed 
among  the  States  in  1790,  was  that  a  judgment  rendered 
in  one  State,  assuming  to  bind  the  person  of  a  citizen  of 
another,  was  void  within  the  foreign  State,  when  the  de- 
fendant had  not  been  served  with  process  or  voluntarily 
made  defence;  because  neither  the  legislative  jurisdiction 
nor  that  of  courts  of  justice  had  binding  force."  And  the 
court  held  that  the  act  of  Congress  did  not  intend  to  de- 
clare a  new  rule,  or  to  embrace  judicial  records  of  this 
description.  As  was  stated  in  a  subsequent  case,  the  doc- 
trine of  this  court  is,  that  the  act  "  was  not  designed  to 
displace  that  principle  of  natural  justice  which  requires 
a  person  to  have  notice  of  a  suit  before  he  can  be  con- 
clusively bound  by  its  result,  nor  those  rules  of  public  law 
which  protect  persons  and  property  within  one  State  from 
the  exercise  of  jurisdiction  over  them  by  another."  (The 
Lafayette  Insurance  Co.  v.  French  et  al,  18  How.  404.) 

This  whole  subject  has  been  very  fully  and  learnedly 
considered  in  the  recent  case  of  Thompson  v.  Whitman, 
(18  Wall.  457,)  where  all  the  authorities  are  carefully  re- 
viewed and  distinguished,  and  the  conclusion  above  stated 
is  not  only  reaffirmed,  but  the  doctrine  is  asserted,  that 
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the  record  of  a  judgment  rendered  in  another  State  may 
be  contradicted  as  to  the  facts  necessary  to  give  the  court 
jurisdiction  against  its  recital  of  their  existence.  In  all 
the  cases  brought  in  the  State  and  Federal  courts,  where 
attempts  have  been  made  under  the  act  of  Congress  to 
give  effect  in  one  State  to  personal  judgments  rendered  in 
another  State  against  non-residents,  without  service  upon 
them,  or  upon  substituted  service  by  publication,  or  in 
some  other  form,  it  has  been  held,  without  an  exception, 
so  far  as  we  are  aware,  that  such  judgments  were  without 
any  binding  force,  except  as  to  property,  or  interest  in 
property,  within  the  State,  to  reach  and  affect  which  was 
the  object  of  the  action  in  which  the  judgment  was  ren- 
dered, and  which  property  was  brought  under  control  of 
the  court  in  connection  with  the  process  against  the  person. 
The  proceedings  in  such  cases,  though  in  the  form  of  a 
personal  action,  has  been  uniformly  treated,  where  service 
was  not  obtained,  and  the  party  did  not  voluntarily 
appear,  as  effectual  and  binding  merely  as  a  proceeding 
in  remy  and  as  having  no  operation  beyond  the  disposi- 
tion of  the  property,  or  some  interest  therein.  And  the 
reason  assigned  for  this  conclusion  has  been  that  which 
we  have  already  stated,  that  the  tribunals  of  one  State 
have  no  jurisdiction  over  persons  beyond  its  limits,  and 
can  inquire  only  into  their  obligations  to  its  citizens  when 
exercising  its  conceded  jurisdiction  over  their  property 
within  its  limits.  In  Bissell  v.  Briggs,  decided  by  the 
Supreme  Court  of  Massachusetts  as  early  as  1813,  the 
law  is  stated  substantially  in  conformity  with  these  views. 
In  that  case,  the  court  considered  at  length  the  effect  of 
the  constitutional  provision  and  the  act  of  Congress  men- 
tioned, and  after  stating  that,  in  order  to  entitle  the  judg- 
ment rendered  in  any  court  of  the  United  States  to  the 
full  faith  and  credit  mentioned  in  the  Constitution,  the 
court  must  have  had  jurisdiction  not  only  of  the  cause, 
but  of  the  parties,  it  proceeded  to  illustrate  its  position  by 
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observing  that,  where  a  debtor  living  in  one  State  has 
goods,  effects,  and  credits  in  another,  his  creditor  living 
in  the  other  State  may  have  the  property  attached  pur- 
suant to  its  laws,  and,  on  recovering  judgment,  have  the 
property  applied  to  its  satisfaction;  and  that  the  party  in 
whose  hands  the  property  was  would  be  protected  by  the 
judgment  in  the  State  of  the  debtor  against  a  suit  for  it, 
because  the  court  rendering  the  judgment  had  jurisdic- 
tion to  that  extent;  but  that  if  the  property  attached 
were  insufficient  to  satisfy  the  judgment,  and  the  cred- 
itor should  sue  on  that  judgment  in  the  State  of  the 
debtor  he  would  fail,  because  the  defendant  was  not 
amenable  to  the  court  rendering  the  judgment.  In  other 
words,  it  was  held  that  over  the  property  within  the  State 
the  court  had  jurisdiction  by  the  attachment,  but  had 
none  over  his  person;  and  that  any  determination  of  his 
liability,  except  so  far  as  was  necessary  for  the  disposi- 
tion of  the  property,  was  invalid. 

In  Kilbourn  v.  Woodworih,  (5  Johns.  N.  Y.  37,)  an  action 
of  debt  was  brought  in  New  York  upon  a  personal  judg- 
ment recovered  in  Massachusetts.  The  defendant  in  that 
judgment  was  not  served  with  process;  and  the  suit  was 
commenced  by  the  attachment  of  a  bedstead  belonging  to 
the  defendant,  accompanied  with  a  summons  to  appear, 
served  on  his  wife  after  she  had  left  her  place  in  Massa- 
chusetts. The  court  held  that  the  attachment  bound 
only  the  property  attached  as  a  proceeding  in  rem,  and 
that  it  could  not  bind  the  defendant,  observing,  that  to 
bind  a  defendant  personally,  when  he  was  never  person- 
ally summoned  or  had  notice  of  the  proceeding,  would  be 
contrary  to  the  first  principles  of  justice,  repeating  the 
language  in  that  respect  of  Chief  Justice  DeGray,  used  in 
the  case  of  Fisher  v.  Lane,(&  Wils.  297,)  in  1772.  See  also 
Bordenv.  Fitch,(l5  Johns.  N.  Y.  121,)  and  the  cases  there 
cited,  and  Harris  v.  Hardeman  et  al,  (14  How.  334.)  To  the 
same  purport  decisions  are  found  in  all  the  State  courts. 
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In  several  of  the  cases,  the  decision  has  been  accompanied 
with  the  observation  that  a  personal  judgment  thus  re- 
covered has  no  binding  force  without  the  State  in  which 
it  is  rendered,  implying  that  in  such  State  it  may  be 
valid  and  binding.  But  if  the  court  has  no  jurisdiction 
over  the  person  of  the  defendant  by  reason  of  his  non- 
residence,  and,  consequently,  no  authority  to  pass  upon 
his  personal  rights  and  obligations;  if  the  whole  proceed- 
ing, without  service  upon  him  or  his  appearance,  is  coram 
nonjudice,  and  void ;  if  to  hold  a  defendant  bound  by  such 
a  judgment  is  contrary  to  the  first  principles  of  justice, 
it  is  difficult  to  see  how  the  judgment  can  legitimately 
have  any  force  within  the  State.  The  language  used  can 
be  justified  only  on  the  ground  that  there  was  no  mode 
of  directly  reviewing  such  judgment  or  impeaching  its 
validity  within  the  State  where  rendered ;  and  that,  there- 
fore, it  could  be  called  in  question  only  when  its  en- 
forcement was  elsewhere  attempted.  In  later  cases  this 
language  is  repeated  with  less  frequency  than  formerly, 
it  beginning  to  be  considered,  as  it  always  ought  to  have 
been,  that  a  judgment  which  can  be  treated  in  any  State 
of  this  Union  as  contrary  to  the  first  principles  of  justice, 
and  as  an  absolute  nullity,  because  rendered  without  any 
jurisdiction  of  the  tribunal  over  the  party,  is  not  entitled 
to  any  respect  in  the  State  where  rendered.  (Smith  v. 
McCutchen,  38  Mo.  415;  Darrancev.  Preston,  18  Iowa,  396; 
Hakes  v.  Shupe,  27  Id.  465 ;  Mitchell's  Administrator  v.  Gray, 
18  Ind.  123.) 

Be  that  as  it  may,  the  courts  of  the  United  States  are 
not  required  to  give  effect  to  judgments  of  this  character 
when  any  right  is  claimed  under  them.  Whilst  they  are 
not  foreign  tribunals  in  their  relations  to  the  State  courts, 
they  are  tribunals  of  a  different  sovereignty,  exercising 
a  distinct  and  independent  jurisdiction,  and  are  bound  to 
give  to  the  judgments  of  the  State  courts  only  the  same 
faith  and  credit  which  the  courts  of  another  State  are 
bound  to  give  to  them. 
3* 
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Since  the  adoption  of  the  Fourteenth  Amendment  to 
the  Federal  Constitution  the  validity  of  such  judgments 
may  be  directly  questioned  and  their  enforcement  in  the 
State  resisted,  on  the  ground  that  proceedings  in  a  court 
of  justice  to  determine  the  personal  rights  and  obligations 
of  parties  over  whom  that  court  has  no  jurisdiction  do 
not  constitute  due  process  of  law.  Whatever  difficulty 
may  be  experienced  in  giving  to  those  terms  a  definition 
which  will  embrace  every  permissible  exertion  of  power 
affecting  private  rights  and  exclude  such  as  is  forbidden, 
there  can  be  no  doubt  of  their  meaning  when  applied  to 
judicial  proceedings.  They  then  mean  a  course  of  legal 
proceedings  according  to  those  rules  and  principles  which 
have  been  established  in  our  systems  of  jurisprudence  for 
the  protection  and  enforcement  of  private  rights.  To 
give  such  proceedings  any  validity,  there  must  be  a  tri- 
bunal competent  by  its  constitution — that  is,  by  the  law 
of  its  creation — to  pass  upon  the  subject-matter  of  the 
suit;  and,  if  that  involves  merely  a  determination  of  the 
personal  liability  of  the  defendant,  he  must  be  brought 
within  its  jurisdiction  by  service  of  process  within  the 
State,  or  his  voluntary  appearance. 

Except  in  cases  affecting  the  personal  status  of  the  plain- 
tiff, and  cases  in  which  that  mode  of  service  may  be  con- 
sidered to  have  been  assented  to  in  advance,  as  herein- 
after mentioned,  the  substituted  service  of  process  by 
publication,  allowed  by  the  law  of  Oregon  and  by  similar 
laws  in  other  States,  where  actions  are  brought  against 
non-residents,  is  effectual  only  where,  in  connction  with 
process  against  the  person  for  commencing  the  action, 
property  in  the  State  is  brought  under  the  control  of  the 
court,  and  subjected  to  its  disposition  by  process  adapted 
to  that  purpose,  or  where  the  judgment  is  sought  as  a 
means  of  reaching  such  property  or  affecting  some  inter- 
est therein;  in  other  words,  where  the  action  is  in  the 
nature  of  a  proceeding  in  rem.  As  stated  by  Cooley  in 
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his  Treatise  on  Constitutional  Limitations,  405,  for  any 
other  purpose  than  to  subject  the  property  of  a  non-resi- 
dent to  valid  claims  against  him  in  the  State,  "  due  pro- 
cess of  law  would  require  appearance  or  personal  service 
before  the  defendant  could  be  personally  bound  by  any 
judgment  rendered." 

It  is  true  that,  in  a  strict  sense,  a  proceeding  in  rem  is 
one  taken  directly  against  property,  and  has  for  its  object 
the  disposition  of  the  property,  without  reference  to  the 
title  of  individual  claimants;  but,  in  a  larger  and  more 
general  sense,  the  terms  are  applied  to  actions  between 
parties,  where  the  direct  object  is  to  reach  and  dispose  of 
property  owned  by  them,  or  of  some  interest  therein. 
Such  are  cases  commenced  by  attachment  against  the 
property  of  debtors,  or  instituted  to  partition  real  estate, 
foreclose  a  mortgage,  or  enforce  a  lien.  So  far  as  they 
affect  property  in  the  State,  they  are  substantially  pro- 
ceedings in  rem  in  the  broader  sense  which  we  have 
mentioned. 

It  is  hardly  necessary  to  observe  that  in  all  we  have 
said  we  have  had  reference  to  proceedings  in  courts  of 
first  instance,  and  to  their  jurisdiction,  and  not  to  pro- 
ceedings in  an  appellate  tribunal  to  review  the  action  of 
such  courts.  The  latter  may  be  taken  upon  such  notice, 
personal  or  constructive,  as  the  State  creating  the  tribunal 
may  provide.  They  are  considered  as  rather  a  continua- 
tion of  the  original  litigation  than  the  commencement  of 
a  new  action.  (Nations  et  al.  v.  Johnson  et  al.,  24  How.  195.) 

It  follows  from  the  views  expressed  that  the  personal 
judgment  recovered  in  the  State  court  of  Oregon  against 
the  plaintiff  herein,  then  a  non-resident  of  the  State,  was 
without  any  validity,  and  did  not  authorize  a  sale  of  the 
property  in  controversy. 

To  prevent  any  misapplication  of  the  views  expressed 
in  this  opinion,  it  is  proper  to  observe  that  we  do  not 
mean  to  assert,  by  any  thing  we  have  said,  that  a  State 
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may  not  authorize  proceedings  to  determine  the  status  of 
one  of  its  citizens  towards  a  non-resident,  which  would  be 
binding  within  the  State,  though  made  without  service 
of  process  or  personal  notice  to  the  non-resident.  The 
jurisdiction  which  every  State  possesses  to  determine 
the  civil  status  and  capacities  of  all  its  inhabitants  in- 
volves authority  to  prescribe  the  conditions  on  which  pro- 
ceedings affecting  them  may  be  commenced  and  carried 
on  within  its  territory.  The  State,  for  example,  has 
absolute  right  to  prescribe  the  conditions  upon  which 
the  marriage  relation  between  its  own  citizens  shall  be 
created,  and  the  causes  for  which  it  may  be  dissolved. 
One  of  the  parties  guilty  of  acts  for  which,  by  the  law 
of  the  State,  a  dissolution  may  be  granted,  may  have 
removed  to  a  State  where  no  dissolution  is  permitted. 
The  complaining  party  would,  therefore,  fail  if  a  divorce 
were  sought  in  the  State  of  the  defendant;  and  if  appli- 
cation could  not  be  made  to  the  tribunals  of  the  com- 
plainant's domicil  in  such  case,  and  proceedings  be  there 
instituted  without  personal  service  of  process  or  personal 
notice  to  the  offending  party,  the  injured  citizen  would 
be  without  redress.  (Bish.  Marr.  and  Div.,  sec.  156.) 

Neither  do  we  mean  to  assert  that  a  State  may  not 
require  a  non-resident  entering  into  a  partnership  or 
association  within  its  limits,  or  making  contracts  enforce- 
able there,  to  appoint  an  agent  or  representative  in  the 
State  to  receive  service  of  process  and  notice  in  legal  pro- 
ceedings instituted  with  respect  to  such  partnership,  asso- 
ciation, or  contracts,  or  to  designate  a  place  where  such 
service  may  be  made  and  notice  given,  and  provide,  upon 
their  failure,  to  make  such  appointment  or  to  designate 
such  place  that  service  may  be  made  upon  a  public  offi- 
cer designated  for  that  purpose,  or  in  some  other  pre- 
scribed way,  and  that  judgments  rendered  upon  such 
service  may  not  be  binding  upon  the  non-residents  both 
within  and  without  the  State.  As  was  said  by  the  Court 
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of  Exchequer  in  Vallee  v.  Dumergue,  (4  Exch.  290,)  "It  is 
not  contrary  to  natural  justice  that  a  man  who  has  agreed 
to  receive  a  particular  mode  of  notification  of  legal  pro- 
ceedings should  be  bound  by  a  judgment  in  which  that 
particular  mode  of  notification  has  been  followed,  even 
though  he  may  not  have  actual  notice  of  them."  (See 
also  The  Lafayette  Insurance  Co.  v.  French  et  al.,  18  How. 
404,  and  Gillespie  v.  Commercial  Mutual  Marine  Insurance 
Co.,  12  Gray,  Mass.  201.)  Nor  do  we  doubt  that  a  State, 
on  creating  corporations  or  other  institutions  for  pecuni- 
ary or  charitable  purposes,  may  provide  a  mode  in  which 
their  conduct  may  be  investigated,  their  obligations  en- 
forced, or  their  charters  revoked,  which  shall  require 
other  than  personal  service  upon  their  officers  or  mem- 
bers. Parties  becoming  members  of  such  corporations  or 
institutions  would  hold  their  interest  subject  to  the  con- 
ditions prescribed  by  law.  (Copin  v.  Adamson,  Law  Rep. 
9  Ex.  345.) 

In  the  present  case,  there  ife  no  feature  of  this  kind,  and, 
consequently,  no  consideration  of  what  would  be  the 
effect  of  such  legislation  in  enforcing  the  contract  of  a 
non-resident  can  arise.  The  question  here  respects  only 
the  validity  of  a  money  judgment  rendered  in  one  State, 
in  an  action  upon  a  simple  contract  against  the  resident 
of  another,  without  service  of  process  upon  him,  or  his 
appearance  therein.  Judgment  affirmed. 
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